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SUMMARY AND INTRODUCTION

Video competition is in a critical phase, with new entry by fiber-based providers creating

the first opportunity for widespread, wireline competition in the industry. Under the unique

circumstances present in the video marketplace, exclusive access agreements can threaten this

competitive development, deprive consumers of the benefits of competitive choice, and inhibit

deployment of advanced broadband networks in multiple dwelling unit properties ("MDUs") and

other private real estate developments. The Commission, therefore, should adopt a narrowly

tailored rule prohibiting video providers from entering into or enforcing such agreements for a

limited period of time until wireline video competition is given a chance to firmly take hold.

In many contexts, exclusive commercial contracts may have a procompetitive effect,

allowing product differentiation, effective marketing and distribution, or other similar

efficiencies. The video market is unique, however, due both to the legacy of exclusive franchises

in many areas and to the fact that wireline video competition is for the first time beginning to

take hold in many parts of the country. In this environment, exclusive access agreements are

analogous to exclusive franchises that have long been barred, as they completely deny new

entrants the ability to offer service to the residents ofMDUs or other properties that are subject

to such agreements.

Moreover, these concerns are not hypothetical. The record evidence amply supports the

conclusion that exclusive access contracts have been used by incumbents to frustrate competitive

entry and deny consumers the benefits ofcompetitive options. Although such agreements often

are withheld from competitors because MDU owners are unable or unwilling to disclose their

existence, the evidence that is available shows that incumbent providers have entered into

exclusive access contracts in regions around the country. Furthermore, many ofthese

agreements have been entered into recently - indicating that incumbent providers are resorting to
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exclusive access agreements as a means of "locking up" large apartment and condominium

properties immediately prior to the entry of a new competitor.

These agreements can harm consumers. Given the fact that many ofthese agreements

extend for 10 years or longer - some are even perpetual - large numbers of consumers may be

deprived for years of the benefits of meaningful choice in video providers. Instead, they may be

locked into cable service plans put in place well before there was a wireline competitive

alternative. As a result, consumers are being deprived of the opportunity to take advantage of

new technologies such as fiber optic service and interactive video. Furthermore, these

agreements may make it even more difficult for new providers to enter the market and compete

successfully - particularly in areas with a high concentration ofproperties subject to exclusive

access agreements - and will deter competing providers from deploying advanced networks and

services to these areas to begin with.

In light ofthese concerns and to encourage video competition and broadband deployment

at this critical time, it is appropriate for the Commission to adopt a narrowly tailored and time­

limited remedy addressing the competition-hindering effects ofthese agreements. A rule

prohibiting providers from entering into new exclusive access agreements - or enforcing existing

ones - for a period of five years, dating either from the time the rule goes into effect or, for

providers obtaining a franchise after the rule goes into effect, from the most recent entry of a new

franchisee into a franchise area, will ensure that incumbent providers do not use exclusive access

agreements as a means of eliminating competition from new entrants. The rule should then

sunset unless the Commission, based upon an analysis of then-existing conditions in the
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marketplace, detennines that an extension is necessary.2 This is similar to the sunset approach

that Congress adopted for programming access regulation. The Commission has ample authority

to adopt such a rule here under Section 628, and doing do is consistent with the Commission's

mandate under Section 706 to encourage video competition and broadband deployment.

DISCUSSION

As the Commission's Notice recognizes, much has changed since the last time the

Commission visited this issue.3 Verizon and other providers are investing massively to offer

consumers a meaningful alternative - often for the first time - to the cable incumbents, using

next-generation fiber networks and advanced technologies that offer superior capabilities to

traditional cable. The evidence that is available shows that cable incumbents have countered this

competitive threat in many instances by entering into exclusive access contracts that shield

incumbent providers from competition. Under the unique circumstances in the video

marketplace, the Commission should adopt a narrowly tailored rule to ensure that consumers in

MDUs and other private real estate developments are not denied the benefits ofcompetitive

choice during the period that competition is becoming established.

I. Exclusive Access Agreements at this Critical Junction Threaten to Deprive Many
Consumers of the Benefits of Competitive Choice

Fifteen years ago, Congress recognized that "consumers ... benefit greatly from the

existence of two competing cable systems operating in a given market." H.R. Rep. No. 102-628,

2As explained in more detail below, the prohibition on entering into or enforcing
exclusive access agreements would remain in effect at the local level until five years have
elapsed following the most recent entry of a new provider, even if that period extends beyond the
five-year sunset of the rule.

3 At that time, the Commission concluded that there was limited evidence regarding ''the
extent to which exclusive contracts have been utilized, and ... [whether] such contracts have
thwarted alternative providers' entrance into the MDU market." First Order on Reconsideration
and Second Report and Order, Telecommunications Services, Inside Wiring; Cable Television
Consumer Protection and Competition Act of1992, 18 FCC Rcd 1342, 1369 ~ 69 (2003).
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at 46 (1992). In furtherance of this goal, it prohibited the awarding ofexclusive and de facto

exclusive cable franchises. See Cable Television Consumer Protection and Competitive Act of

1992, Pub. L. No. 102-385, § 7(a)(1), 160 Stat. 1460, 1483 (1992). It did so because it

recognized the danger posed by exclusive franchises: Exclusive franchises threatened to stifle

meaningful competition. For this reason, the Commission decided that it was appropriate to take

action at the federal level to prohibit such arrangements.

Now that wireline competition for video services is finally beginning to emerge, the

persistence of exclusive access agreements poses a danger similar to that posed by exclusive

franchises more than a decade ago. In fact, given their long-term nature, many of these

agreements are a legacy of the exclusive franchise era and serve to extend the influence of

incumbent cable operators from that monopoly era. Furthermore, exclusive access agreements

have the same effect as exclusive franchises, albeit on a smaller scale: They deny residents the

ability to choose among competing providers. As the Commission recognized when it first

considered this issue, exclusive access agreements may '''lock up' properties, preventing

consumers from receiving the benefits of a newly competitive market." Report and Order and

Second Further Notice ofProposed Rulemaking, Telecommunications Services, Inside Wiring

Cable Television Consumer Protection and Competition Act of1992, 13 FCC Red 3659, 3754 ~

203 (1997). Once a property owner or manager signs an exclusive access agreement, residents

are prevented from choosing alternative services that they might prefer - on the basis ofprice,

quality, and innovative and technologically advanced service offerings.

This is a critical time in the marketplace for video services. New providers are entering

markets across the country offering new products and services, utilizing next-generation

technologies. For example, Verizon's FiOS service now provides video, broadband Internet
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access, and telephone service to consumers in hundreds of communities in parts of sixteen states

over Verizon's fiber-to-the premises (FTTP) network. Verizon has invested billions in

deploying its FiGS network, which passed more than six million premises by the end of2006

and is projected to pass nine million by the end of2007. Verizon's FiGS television service - an

advanced video service offered over its FTTP network that offers superior bandwith and speed

capabilities - had 348,000 subscribers by the end ofMarch 2007, approximately 40% ofwhom

had signed up within the previous three months.

As a result of these efforts - as well as the efforts of other new entrants - many

incumbent cable providers are facing wireline competition for the first time, and many

consumers now have the opportunity to choose among competing providers. There can be no

real dispute that this increased competition benefits consumers: As the Commission has recently

found, consumers in areas in which two or more providers compete pay, on average, 17% less

for video service. See Implementation ofSection 3 ofthe Cable Television Consumer Protection

and Competition Act of1992, Statistical Report on Average Rates for Basic Cable, Cable

Programming Service, and Equipment, 21 FCC Rcd 15087, ~ 3 (2006). Verizon's experiences in

communities across the country are consistent with this national trend: For instance, after

Verizon obtained a franchise in Manatee County, Florida and entered into discussions to obtain a

franchise in nearby Sarasota County, Comcast announced that it would not raise cable rates in

those counties for the first time in a decade. See Lauren Mayk, A Cable TV Rate Shocker: No

Boost, Sarasota Herald-Tribune, Apr. 26, 2006, at AI. And according to the American

Consumer Institute, consumers in Keller, Plano, and Lewisville, Texas - communities that had

enjoyed meaningful competition for only six months - "saved, on average, $26.83 per month off
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their average cable TV bill, as a result of competition." Does Cable Competition Really Work?

A Survey ofCable TV Subscribers in Texas at 7 (Mar. 2, 2006).

Yet as welcome as this increased competition is, it is still in its early stages, as most

consumers still do not have a meaningful choice among wireline video providers. That is why it

is critical that the Commission act now to ensure that exclusive access contracts do not

undennine the Commission's procompetitive video and broadband policies. New entrants such

as Verizon have shown that they have the ability and the resources to compete with incumbent

providers - provided that competition is given a chance. But if incumbent providers are able to

"lock up" significant numbers ofproperties using exclusive access contracts, then new entrants

may be forced to reassess their plans to compete in certain areas or provide service to certain

customers. More than one-quarter of households (and 40% of minority households) are located

in MDUs with 50 or more residents. See Letter from David Honig, Executive Director, Minority

Media & Telecommunications Council to the Honorable Kevin J. Martin, MB Docket No. 05­

311 (Sept. 28, 2006) (citing American Housing Survey for the United States (2005), Table 2-25,

at 106). Exclusive access agreements threaten to deprive significant portions of this segment of

the population ofmany of the benefits of emergent competition.

While in many contexts, exclusive commercial contracts may have positive effects and

can result in lower rates, differentiated service, more efficient distribution, and/or more effective

marketing, this is not the case now with respect to exclusive access agreements for video

services. Where an exclusive contract forecloses even the possibility ofcompetition, the effect

may be the opposite. And because they deny physical access to competing providers, exclusive

access agreements are more likely to harm than benefit consumers. Indeed, the only type of

arrangement that presents the same risks as those presented by widespread use of exclusive
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access agreements in the absence of competition is the exclusive franchise, which the

Commission has long recognized to be fundamentally anticompetitive. The threat posed by such

exclusive access agreements, like that posed by exclusive franchises, is sufficiently serious to

warrant narrowly tailored intervention by the Commission.

Were competition among providers in the market for service more widespread, then there

would be no need for the Commission to take action. For instance, in the case of exclusive

arrangements between providers of Internet services or applications and providers ofbroadband

Internet access services, there is both actual and potential competition among providers using

different platforms, and any exclusivity agreements negotiated in the face of this competition are

likely to result in benefits to consumers by permitting differentiated service offerings or

additional sources of revenue to pay for network upgrades. Similarly, if the effect of such

agreements were not so pronounced - that is, if they did not allow incumbent providers to

effectively exclude competitors from certain properties, and, by extension, markets - then there

would similarly be no justification for Commission action.4 But given the unique danger

presented by such agreements at the present stage of video competition, it is appropriate for the

Commission to adopt a limited, narrowly tailored remedy designed to ensure that such

agreements do not stifle meaningful competition for video providers.

Furthermore, the anticompetitive effect of exclusive access contracts is not limited to

video. New video entrants often provide multiple services, including video, high-speed Internet

access, and telephone service. In such cases, the economic case for deployment of those

broadband facilities frequently depends on the ability to offer a full range of services to

4 For example, exclusive marketing arrangements - where the property owner might
promote a particular provider - are pro-competitive and would not implicate the same concerns
as exclusive access arrangements. Competitive providers would remain free to promote their
services and attract residents with superior product offerings.
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customers. As a result, exclusive video access arrangements threaten to deprive residents of

affected properties of all of the benefits of increased competition in all of these areas, not just in

video, because deployment may not take place to serve such properties. Residents ofthese

properties may well miss out on the many benefits of new technologies and greater competition

in broadband and innovative voice services as well as video competition.

II. Exclusive Access Agreements Are Widespread

This concern is not hypothetical. Verizon's experience has demonstrated that incumbent

providers use exclusive access agreements as a means of locking out potential competitors.

Verizon's efforts to develop a full record on the extent to which these agreements are employed

have been frustrated by the fact that many building owners are not aware that they (or a previous

owner of the property) may have previously entered into an exclusive access agreement for their

buildings, or are unable or unwilling to disclose the existence ofan exclusive access agreement

to a competing provider. Indeed, in some cases, as the San Francisco Chronicle has reported,

cable providers have attempted to conceal the fact that a standard renewal form contained an

exclusive access agreement from a property manager. See Comcast Throws a Curve in Its

Broadband Pitch, San Francisco Chronicle, July 19,2006, at C1 [Attachment 1]. Given that

many property owners may not have sufficient funds to retain counsel to review these

agreements, such tactics are likely to succeed. And in other cases, the agreement may have been

entered into by a party that had no long-term interest in seeing that residents were provided with

quality service. According to Manatee County, Florida, "it is often a developer who strikes an

agreement that will not impact that developer once the development is completed."

Implementation ofSection 621(a)(1) ofthe Cable Communications Policy Act of1984 as

amended by the Cable Television and Consumer Protection and Competition Act of1992, MB

Docket No. 05-311, Comments of Manatee County at 12 (filed Jan. 3, 2006) ("Manatee County
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Comments,,). 5 In such cases, current property owners may not even know that their property is

subject to an exclusive access contract. Finally, in many other cases, owners are unable (due to

confidentiality provisions in their existing agreements) or unwilling to disclose that their

property is subject to an exclusive access agreement. Therefore, providers that are unable to gain

access to a particular property may never know for sure whether this was the result of an

exclusive access agreement.

Notwithstanding the inherent difficulties in obtaining reliable information on the

prevalence of these agreements, Verizon's experience has shown that exclusive access

agreements are used by incumbent cable companies to forestall competition. On several

occasions, customers of incumbent cable providers have signed up for Verizon's FiOS television

service, only to be told by their building manager that they were prohibited from switching due

to an exclusive access agreement. For example, one property in Florida that had been wired with

FiOS informed its residents: "As much as we would like you to be able to take advantage of

[Verizon's] great offer it is with regret that cable television is not available to our residents from

Verizon at this time." See Attachment 2. This notice explained the reason for residents' lack of

video choice as follows:

When the property was built the original builder signed a 10 year contract
with Bright House Networks. Until this agreement expires Bright House
has the exclusive right to supply cable television. Meaning no other
company may install cable television on this property.

Id. In another recent example, a condominium association in Bradenton, Florida likewise

informed residents: "It has been brought to our attention that individual owners have purchased

5 Indeed, in many cases, a developer will enter into an exclusive access agreement with
an incumbent provider and immediately sell the property to a new owner, who is then bound by
the developer's commitment.
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packages from Verizon that include cable television. This is not permitted - Verizon can only

supply you with Telephone and Internet." See Attachment 3.

Verizon has encountered similar arrangements in communities throughout the Tampa

area. For instance, after Verizon sought to provide FiOS video to residents of the River Chase

apartment complex in Tampa, it was contacted by attorneys representing incumbent provider

Bright House Networks and the apartment complex itselfwho demanded that Verizon cease and

desist its efforts to provide video service to residents of the property, on the ground that Bright

House possessed "the exclusive right to build a multi-channel video services system on the

property and the exclusive right to provide multi-channel video services to the property." Letter

from Benjamin J. Shin to James C. Stroo (June 13,2006) [Attachment 4]; see also Letter from

Jeffrey E. Proske to Jerry Wilder (May 12, 2006) [Attachment 5]. Bright House provided

Verizon with a copy of the agreement it had entered into with River Chase, which showed that it

was signed by Bright House on December 15,2005 - just two weeks before Verizon began to

offer FiOS television service in the area. See Attachment 4. Verizon has obtained copies of two

additional contracts prepared by Bright House for buildings in the Tampa area, both of which are

dated May 17, 2006. See Attachment 6. These contracts would grant Bright House "the

exclusive right for ... Fifteen (15) years... to design, construct, install, operate, maintain,

upgrade, and remove a system on the Property for the provision ofmulti-channel video services."

Id. § 2.2(A). They would additionally prohibit the property owner from "permit[ting] other

parties to ... promote, market, solicit for or sell services that compete" with Bright House. Id.

§ 2.2(E).

The timing of these agreements is almost certainly not coincidental. Manatee County,

Florida noted (in comments filed in a previous Commission proceeding) that Bright House has,
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on prior occasions, responded to the granting of a franchise to a new entrant by actively

soliciting exclusive access agreements from existing customers. See Manatee County Comments

at 4-5.

Verizon has encountered similar exclusive access agreements for numerous properties

across Maryland. After Verizon sought to offer FiOS television to residents of several buildings

in Howard County owned by Armiger Management, Verizon was informed that Armiger

previously had signed an exclusive access agreement with Comcast Corporation granting

Comcast ''the exclusive right and license to construct, install, operate and maintain multi-channel

video distribution facilities" in all Armiger properties in the County. Similarly, Maryland

Management, which manages over forty properties across the state, informed Verizon that

certain of its properties were subject to similar exclusive access agreements with Comcast. The

owner ofa condominium in Montgomery County also prevented Verizon from offering FiOS

television to residents due to a similar agreement with Comcast. Verizon has obtained a draft

copy of Comcast's standard "Services Agreement" for Montgomery County, which includes a

provision granting Comcast the "exclusive right and license to construct, install, operate and

maintain multi-channel video distribution facilities" for the relevant property for a period often

years. See Attachment 7. A similar agreement prepared by Comcast for a property in nearby

Laurel, MD, grants Comcast "the exclusive right and license to operate cable television and

broadband communication and distribution facilities" for a period of eight years. See Comcast

Cablevision ofMaryland, Inc. Cable Installation and Service Agreement, , 4 [Attachment 8].

Verizon has encountered similar agreements in other parts of the country. For instance,

in the Dallas area, Verizon has learned of exclusive access contracts imposed by three different

video providers affecting residents ofover 3000 units. In California, Verizon has encountered
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buildings with over 1000 combined units that are subject to exclusive access agreements with

Time Warner; for instance, after Verizon attempted to offer FiOS video service to residents of

three multi-family residential properties in Murrieta, CA, it received a letter from an attorney

representing the property owners informing Verizon that the owners had "entered into exclusive

cable agreements with Time Warner Cable" and therefore "cannot and will not permit Verizon to

offer cable services to tenants residing at any of the three properties." See Letter from Mark A.

Nitikman to Dan Padderud (Feb. 28, 2007) [Attachment 9]. In Virginia, two property owners

have told Verizon that it may not provide cable service to residents because their properties are

subject to exclusive access contracts with incumbent providers, including Comcast. In total,

even at this early stage of its FiGS rollout, Verizon has uncovered or been informed of exclusive

access agreements covering scores ofproperties with tens of thousands of units in five separate

states. Furthermore, the contracts Verizon has found to date have involved several different

companies, including three of the largest providers in the country: Comcast, Time Warner, and

Bright House. As explained above, these numbers understate the full scope of the problem,

given competitive providers' difficulties in obtaining (or sometimes even learning of) the

exclusive agreements that are in place for many properties.

Verizon is not the only new entrant to face these obstacles. The Chronicle reported that

Comcast has responded to AT&T's entry into the Bay Area by attempting to obtain ten-year

exclusive access agreements from properties in the region. See Attachment 1. According to the

Chronicle, Comcast has required property owners to sign service contracts containing exclusivity

provisions hidden in "occasionally dense legalese and printed in small text." Id. The contracts

were often accompanied by "a friendlier and more plainly written cover letter that [made] no

mention of 10-year exclusivity of specific services" but simply informed building owners that
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the agreement was necessary "'in order to properly protect and continue to serve your property.'''

Id. As a further incentive, Comcast offered building managers a $100 gift card in exchange for

"'signing and returning the [agreement] unaltered.'" Id. This example also confirms that

incumbent cable companies are employing exclusive access agreements as a means ofprotecting

themselves from new entrants.

III. A Narrow, Time-Limited Remedy Will Benefit Consumers

To address these anticompetitive effects, the Commission should issue a narrowly

tailored rule declaring that no video provider may enter into new, or enforce any existing,

exclusive access agreements for a period of five years. This five-year period should run from the

date the rule goes into effect, or, in those communities in which a new provider enters after the

rule goes into effect, from the latest date a video provider obtains a franchise in the relevant

area.6 In addition, the rule itself should be of limited duration, sunsetting in five years, unless the

Commission determines, based on an analysis ofthen-existing conditions, an extension ofthe

rule (or some modified form) is justified.7 Furthermore, the rule should only govern the conduct

of video providers; Verizon is not suggesting that the Commission regulate building owners or

managers.

6 Certain states have taken action to regulate these types of contracts, for example, by
barring exclusive access agreements, by mandating access, or by restricting landlords' ability to
accept compensation in exchange for exclusive access. See, e.g., Conn. Gen. Stat. § 16-333a(b);
Mass. Gen. Laws ch. 166A, § 22; N.J Stat. Ann. 48:5A-49(a); Va. Code Ann. § 55-248.13:2.
Regardless, even ifthese state laws effectively address the issue of exclusive access
arrangements in some places, the national scope of the problem requires this more limited action
by the Commission.

7 As is the case with the program access rules, providers could be permitted to apply for
exemptions from the Commission in situations where a particular exclusive access agreement
would be in the public interest.
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The Commission has taken a similar sunset approach in the program access area and in

other areas where competition could affect the need for continuing regulation.8 In this context, a

sunset provision would result in a narrowly tailored approach that would maintain regulation in

effect only until such time as competition firmly takes hold.

In addition, the rule would only prevent exclusive access agreements for a period of five

years from the most recent issuance of a new franchise in a given community.9 In this way, the

rule would be no broader than necessary to prevent incumbent providers from using exclusive

access agreements as a means ofthwarting meaningful competition at its inception. It would

only bar such agreements in the years immediately following the entrance of a new provider into

a community while competition is becoming established. Thus, incumbent providers could not

employ such agreements as a means ofpreventing new entrants from gaining a significant

market share, but once competition took hold in a given area, all providers would be free to

compete for and negotiate such arrangements with property owners. This limitation recognizes

that, in general, exclusive commercial arrangements may yield procompetitive results. After

8 See Implementation ofSections 12 and 19 ofthe Cable Television Consumer Protection
and Competition Act of1992 - Development ofCompetition and Diversity in Video
Programming Distribution and Carriage, 8 FCC Rcd 3359 (1993). When initially promulgated,
the Commission's program access regulations were scheduled to expire in 2002. At that time,
the Commission conducted a thorough review of the state of competition in the industry and
concluded that, "were the prohibition on exclusive contracts permitted to sunset in the current
market conditions, competition and diversity in the distribution of video programming would not
be preserved and protected." Implementation ofthe Cable Television Consumer Protection and
Competition Act of1992, Development ofCompetition and Diversity in Video Programming
Distribution: Section 628(c)(5) ofthe Communications Act, 17 FCC Rcd 12153-54 ~ 65 (2002).
As a result, it elected to extend the rules for a period of five additional years. Id.; see also, e.g.,
47 CFR § 20.6(f) (imposing 2003 sunset on spectrum aggregation rules).

9 If the Commission chooses to let the rule sunset at that time, these protections should
still remain in effect in those communities that had granted a new franchise within the previous
five years until that franchise has been in effect for five years.
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competition is given a chance to take hold in the video marketplace the potential procompetitive

results would justify removal of these restrictions.

IV. The Commission Possesses the Statutory Authority to Limit Exclusive Access
Contracts

The Notice "tentatively conclude[s] that the Commission has authority to regulate

exclusive contracts." See 22 FCC Rcd at 5939. The Commission's tentative conclusion is the

correct one. As Verizon has previously explained, the Commission has the authority to regulate

video providers' practices with respect to exclusive access contracts under Section 628 of the

Communications Act, 47 U.S.C. § 548(b). That provision, which was enacted as part of the

Cable Television Consumer Protection and Competition Act of 1992, prohibited cable operators

and others from engaging in "unfair methods of competition or unfair or deceptive acts or

practices, the purpose or effect ofwhich is to hinder significantly or to prevent any multichannel

video programming distributor from providing satellite cable programming or satellite broadcast

programming to subscribers or consumers." 47 U.S.C. § 548(b). It further required the

Commission to issue regulations defining the scope of this prohibition "in order to promote the

public interest, convenience, and necessity by increasing competition and diversity in the

multichannel video programming market and the continuing development ofcommunications

technologies." !d. § 548(c)(1).

Section 628, by its terms, grants the Commission the authority to prohibit video providers

from entering into or enforcing the types of exclusive access contracts that are at issue here. In

the current marketplace, such agreements deny tenants a meaningful choice in video providers.

As a result, their effect is to prevent program distributors - including Verizon and other video

providers - "from providing satellite cable programming or satellite broadcast programming to

subscribers or consumers." Likewise, given their impact on broadband deployment, such
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agreements may also frustrate the "continuing development of communication technologies."

Furthennore, for the reasons explained above, the Commission should conclude, given current

market conditions, that these agreements constitute "unfair methods of competition or unfair or

deceptive acts or practices."

While a primary goal of Congress in enacting Section 628 was to prohibit cable

companies from unfairly blocking their competitors' access to programming, Congress could

have adopted a narrower provision if that was its sole objective. Instead, Congress enacted­

over the fierce opposition of the cable lobby - the current language of Section 628, which

focuses on consumers' access to programming, not that of satellite providers or other competitors

of the cable industry. Indeed, in approving the language that is now Section 628, the House of

Representatives rejected a far narrower proposal that was backed by cable companies. See 138

Congo Rec. H6545-01 (July 23, 1992). The cable industry's language would not have broadly

prohibited "unfair or deceptive acts or practices" that hinder or prevent distributors from

providing programming to consumers. Rather, it would have applied solely to disputes arising

between programming vendors and video system operators over programming access. See id. at

H6562. The fact that the House rejected this proposal in favor of the broader language that is

now Section 628 is further evidence that Congress did not intend that provision to apply solely to

programming access disputes.

Furthennore, interpreting Section 628 at this juncture to preclude video providers from

entering into or enforcing exclusive access contracts is consistent with the overall purpose of the

1992 Act, which was designed to "encourage the further development of robust competition in

the video programming marketplace." H.R. Rep. No. 102-628 at 44. Congress was concerned
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with encouraging the development ofmeaningful competition within the video marketplace. To

adopt a cramped and unnatural reading of Section 628 would undermine that clear intent.

As the Commission has suggested, see Notice, 22 FCC Rcd at 5939, the flexible

interpretation that courts have given to Section 5 of the Federal Trade Commission Act - which,

like Section 628, prohibits certain types of "unfair or deceptive acts or practices," 15 U.S.c. §

45(a)(I) - supports the proposition that the Commission has similar authority under Section 628.

Cf American Airlines, Inc. v. North Am. Airlines, Inc., 351 U.S. 79, 82 (1956) (looking "to

judicial interpretation of § 5 as an aid" in interpreting a statue containing similar language). Just

as the FTC enjoys authority to determine the scope of Section 5 of the FTC Act, see, e.g., FTC v.

Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972), so too does the Commission enjoy

authority to define what constitutes an "unfair or deceptive act[] or practice[]" under Section

628. So long as the Commission determines that exclusive access contracts currently have the

"purpose or effect" of significantly hindering the ability of multichannel video programming

distributors to provide programming to subscribers or consumers, it may declare that such

contracts are "unfair or deceptive acts or practices." See id.

Finally, nothing in Section 628 limits the scope ofthe Commission's authority to the

regulation of new - as opposed to preexisting - exclusive access contracts. Again, Section 628

proscribes all "unfair methods of competition or unfair or deceptive acts or practices" that hinder

the ability ofprogramming distributors to provide programming to subscribers or customers. 47

U.S.C. § 548(b). Therefore, once the Commission has reached a determination that the

enforcement of certain types of exclusive access contracts is a prohibited "unfair method[] of

competition," such contracts are simply unenforceable by the video providers. Nothing in the

statute suggests that otherwise prohibited "unfair or deceptive acts or practices" are permissible
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so long as they predate any determination that they are prohibited by Section 628. Indeed, the

Commission has previously considered this question and concluded that "Congress intended that

rules promulgated to implement Section 628 should be applied prospectively to existing

contracts, except as specifically provided for in Section 628(h).,,10 See Memorandum Opinion &

Order on Reconsideration of the First Report & Order, Implementation ofSections 12 and 19 of

the Cable Television Consumer Protection and Competition Act of1992, 10 FCC Rcd 1902,

1939 (1994); see also First Report & Order, Implementation ofSections 12 and 19 ofthe Cable

Television Consumer Protection and Competition Act of1992,8 FCC Rcd 3359,3365 (1993)

("[T]he rules we adopt today will apply prospectively to existing contracts and to contracts

executed after the effective date of the rules.").

Nor does the Contract Clause of the U.S. Constitution limit the Commission's authority

to declare such agreements unenforceable, as that clause "by its terms applies only to state, not

federal, enactments." Washington Star Co. v. International Typographical Union Negotiated

Pension Plan, 729 F.2d 1502, 1507 (D.C. Cir. 1984); see also Concrete Pipe & Prods. v. Constr.

Laborers Pension Trust, 508 U.S. 602, 640-41 (1993) ("[F]edera1 economic legislation ... is not

subject to constraints coextensive with those imposed upon the States by the Contract Clause.").

Rather, a party challenging a federal action that arguably impairs a contract must rely on the Due

Process Clause of the Fifth Amendment, which is satisfied so long as the challenged action is not

"arbitrary and irrational." See Pension Benefit Guar Corp. v. R. A. Gray & Co., 467 U.S. 717,

729 (1984) (citation and internal quotation marks omitted). Here, a decision by the Commission

to proscribe the enforcement of existing as well as new contracts is consistent with the record

10 Section 628(h) grandfathers "any contract that grants exclusive distribution rights to
any person with respect to satellite cable programming and that was entered into on or before
June 1, 1990." 47 U.S.C. § 548(h). This provision will not prevent the Commission from
prohibiting video providers from entering into or enforcing exclusive access contracts.
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and not "arbitrary and irrational." Thus there are no legal impediments to the Commission's

adopting a rule that applies equally to existing and future exclusive access contracts.

Finally, adopting the rule outlined above will be consistent with the Commission's

mandate under Section 706 to "encourage the deployment on a reasonable and timely basis of

advanced telecommunications capability to all Americans ... by utilizing, in a manner consistent

with the public interest, convenience, and necessity, ... regulating methods that remove barriers

to infrastructure investment." See 47 U.S.c. § 157 note (a). Exclusive access contracts, like

exclusive franchises, act as "barriers to infrastructure investment" by reducing the incentive for

new entrants to wire buildings that are subject to such agreements with new broadband facilities.

CONCLUSION

For the reasons set forth above, Verizon respectfully requests that the Commission issue a

rule, subject to a five-year sunset, prohibiting video providers from entering into or enforcing

exclusive access agreements.

Michael E. Glover
OfCounsel

July 2,2007

Respectfully submit ed,

cWift:.- ~.
Edward Shakin
William H. Johnson

ISIS North Courthouse Road
Suite 500
Arlington, VA 2220 I
(703) 351-3060
will.h.johnson@verizon.com

Attorneys for Verizon
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lttADLINE: Comcast throws a curve in its broadband pitch

JlYLINE: David Lazarus

OODY:
As AT&T prepares to enter the video market in the Bay Area, Comcast is attempting to get owners of local apart­

JlIeDt bujldings to 8l!I"" to IO-year contracts that would grant the cable giant an exclusive right to provide tenants with
allbtoadband services.

The move Is an example ofskinnisbing under way nationwide as the phone and cable industries face off for control
oCa DeW geaeration DCdigital technology piped into people's homes.

It also Shows how advances in such technology have outpaced state and federal regulation, leaving officials £re­
qUentiy Unsure where the line falls between traditional public utilities like AT&T and private-sector service providers
lib Coincast. .

"Irs a toulih cba1lenge because the technical changes always move faster than the regulatory regime," said Helen
Mickiewicz, assistant general counsel for the California Public Utilities Commission.

&flier this month, telecom giant Verizon -- which, like AT&T, is rolling out video service to millions ofcustomers
- forIIIaJ1yasked the Federal Communications Commission to block cable companies from signing exclusive deals with
oW- oC&partmentbuildings.

"One oCtile games now is for cable to work hard to lock up apartments quickly where a new competitor is seeking a
local video franchise approval," said David Fish, a Verizon spokesman. "That is using the system to block consumer

.···Chciice.·
Go1don Diamond, an AT&T spokesman, said the company is reviewing Verizon's FCC filing and agrees that "con­

.umen shouldbave a choice."

•... ~uthe acknowledged that AT&T also has exclusive service contracts with some California properties Cor its satel­
lill! TV service offered in COI1iunction with Dish Network.

·We did this in Ie8POIISC to what the cable companies were doing," Diamond said.

In Comcast's case, the Io-year contracts specify that the company would be the sole provider of "high-speed data,
IlJternet, multichannel video programming, and other lawful services and applications that the company may provide
now Or in thO future."

This would apparently prevent individual tenants from signing up with AT&T or any other provider for high-speed
Internet access or video progllllllJlling, and perhaps even phone service (which Comcast has made available to about 90
peroent oCRay Area customers via internet connections).
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"It loob lib ColDcast is trying its best to secure customers in anticipation ofthe new competition coming down the
RIIId," 88idTom BannoII, executive director ofthe California Apartment Association, which represents the owners of
_lbaIll million nmtal units statewide.

0M00Mt opo!meman Andrew Johnson said it should be up to property owners and managers to decide what services
lIRl aYllilllble to taumts.

"'lbeyhaw aright to control what goes on in their property," he said. "Ifthey want Comcast to be the exclusive
eoIlMH""Ii"'ications provider to the property, that's what they want."

JoIIIIIon nolI:d that JlIoperty owneIll also control the types ofwashing machines or vending machines in their build­
inp.

"Ifthat meana you can only get Pepsi," he said, "that's how it is."

B!U the ailuation is IIlOJe complex than that. For years, state and federal laws have prohibited phone companies
&om iaIr.iDa: cxcluaiw cIeaIs for voice service with "multi-dwelling units," which can account for anywhere from dozens
to lbolailinds ofC1IItomeJlIln a sing1e location.

The slalUte8 n:aulted from attempts by phone companies in the 1990s to place competitors at a disadvantage by de­
~ them 1IClWbusiness.

InCaIitbmia, Section 626 ofthe Public Utilities Code stipulates that "a public utility may not enter into anyexclu­
Iiwae-e &gnlllIneDt" wi1h a property owner or manager "that would limit the right ofany other public utility to pro­
WIe ..vice to a II:Dant or other occupant ofthe property or premises."

.·But cIoea lbia law apply to AT&T and Verizon offering nonvoice services like Internet access and video program­
. miag?~ cIoea it abo apply to cable companies now that they're getting into the phone business?

.. Tbe 8tIaWmB lIRl DO and DO.

"!t'W. tOttlIdilional phone service only," said Terrie Prosper, a spokeswoman for the state Public Utilities
~.

As lIlicb, she said Comcaat is free to seek exclusive service deals for the full range of its broadband services, includ­
illIc1IPaIphone service. Similarly, AT&T and Verizon are free to seek exclusive contracts with building owners for
IhilirIDIIlmiJt lind video 8llI'Yices.

AT&T's DiamoDd dcc:1inecI to comment on whether the company will seek exclusive arrangements when it rolls out
ita vidoo service in CaIifumia - a move expected by next year at the latest.

ComcutI cxcluaivity would be clear to building owners only if they take the time to read the contract, which is
wriIte.n inciccaaicmal1y dense Iepleso and printed in small text.

the ciaa1nIct is IICCOIIipaDied in somo cases by a friendlier and more plainly written cover letter that makes no men­
tioDof IG-,.r -muvity or specific services.

.It ..,. only that a _ is required "in order to properly protect and continue to service your property."

.. It IIao ....: "As a thank you fur yom time, for signing and returning the Broadband Service Agreement unaltered
<.........n. idded), you Win receive a $100 American Express Gift Cheque which will be sent to you with your copy of

.. die &illy ClUClIted 1lgi00llient " .

Jolin Sampson is a San Francisco property manager who recently received Comcast's letter and contract for a 14­
. UDithoiitiiinahe_

... "The Jetter is 101ll1ybenign compared to the document itself," he said. "God knows how many people just signed
die CCIIIIi'IIct8IId MDt it in."

CcmlcaIt'8 IO-,.r conlIact with apartment building owners gives the cable company exclusive rights to "cabling,
.wiI'iII& fibeHlpIic lines, power supplies" and other resources within the property.

n.c .COD1Aet stipn1ates that Comcast will maintain control over all fees charged to building tenants. After the initial
lcn-r_,eads, the Con1ract will be automatically renewed every five years unless written notice is provided byei­
dietCoinCsot or die builcIing owner.
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BIDMD at tho CaIitbnlia Apartment Asaociation said building ownenl shouldn't sign any long-term contract without
runniDa itby ID atIamey.

"Yau aIIo WlIIIt to take the time to unden!tand the po9SIble ramifications to residents," he said.

LOAD-DAn: July 19, 2006



ATTACHMENT 2



IMPORTANT NOTICE TO ALL'
RESIDENTS - PLEASE READ

It is with great pleasure that we can announce the completion of the fiber
, optics install at «amlin. It is our hope that this added service will be

enjoyed by all o:ur residents.

PLEASE NOTE: There is one very important de~il that
you need to be informed of.

You have either been contacted or will be contacted by Verizon Florida who
is selling package deals which include telephone, internet and cable
televisign. We are sorry to infonn you that cable television through Verizon
is not available to our residents.

When the property was built the original builder signed a 10 year contract .
with BrightHouse Networks. Until this agreement expires Blight House has
the exclusiv.e right to supply cable television. Meaning no other company
may install'cable television on this property. This also means that if you
require the internet service from Verizon it can be i.nsta11OO through a
wireless router ONLY. The cable line may NOT be used.

As much as we .would like you to be able to take advantage of their great
offer it is with regret that cable television is not available to our residents
from Verizon at this time.

Ifyou have any questions please call the office.,

Thank you
Hamlin.Management
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Fourth Bayshore Condominium Association, Inc.

2300 CllDaJ Drive, Bradenton, FL 34207

VERY IMPORTANT - PLEASE READ IMMEDIATELY

. ~'

October 20,2006

TO ALL OWNERS:

Re: Digital Communication Networks, Inc and Veraon Florida Inc.

We have received correspondence from the attorneys representing DC Nets infonning us that
Eltec:t1"ve immediately we must cea.~e and desist from using Vemon TV Cable Service.

It has been brought to our attention that individual o'wners have purchased packages from Vcrizon
that incIudl! ctJhle tl!/evision

This is not permitted - Verizon can only supply you with Telephone and Tntcmet.

N Bayshore Association has signed an exclusive contract with DC Nets and until tIlis contract expires
December 31" 2011; Wc,llll an Association and as Individual Owners are not allowed to use any other
Television Cable Service.

Because ofthe possibility ofa law suite, we have placed this matter in the hands of our lawyers

'Ifyou have any questions regarding this matter, please contact:

cc: Robert Zeisner

cmtlO.IO OY.l

CLARE MORRIS

RUTIfFREER

752-7390

758-5034
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SABIN, BERMANT & GOULD LLP
ATTORNEYS AT LAW

FOUR TIMES SQUARE

NEW YORK. N Y 10036-6526

BENJAMIN J SHIN

DIRECf DIAL: 21z..381~7122

FAX: 212--381-7231
f,MAJI.: bibinChlJan4an:n

June 13, 2006

ViaDHL
James C. Stroo, Esq.
Associate General Counsel- Mass Markets
Verizon
600 Hidden Ridge
HQE03J11
Irving, TX 75038

Re: River Chase Apartments in Tampa. FL

Dear Mr. Stroo,

I am writing to you as counsel to Bright House Networks, LLC ("BHN").
We were recently informed that Verizon has interfered and continues to
interfere with our client's contract rights with respect to the above property. As
Verizon previously has been informed (see the attached letter dated May 12,
2006), BHN has an agreement with Riverchase Florida, LLC (the "Owner"), the
owner of the above property, granting BHN certain exclusive rights, including
the exclusive right to build a multi-channel video services system on the
property and the exclusive right to provide multi-channel video services to the
property. Please fmd attached excerpts of BHN's agreement with the Owner
showing the relevant provisions and the terms of our client's exclusive rights.

We understand that not only has Verizon installed a multi-channel video
services system on the property and begun providing such services to the
property, but that Verizon has even tampered and interconnected with BHN's
own system. From BHN's conversations with the Owner, we understand that
Verizon may be purporting to claim legal authority for its actions under Florida
state law and/or easement rights. Our research reveals no such legal
authority or easement. Therefore, given BHN's existing agreement with the
Owner, such activities of Verizon were and are clearly unauthorized and
constitute interference with our client's contractual rights.

For the reasons provided above, BHN hereby demands that Verizon
immediately (a) cease and desist in any of the above activities on the property,
(b) disconnect its multi-channel video services system from BHN's multi-
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channel video services system on the property and (cl remove Verizon's multi­
channel video services system from the property. We of course expect and
insist that such disconnection and removal be performed without any
disruption of BHN's services to its subscribers. Please instruct your
operational staff in Tampa to call David Marvin at BHN at (727) 329-2206 in
order to coordinate such disconnection and removal.

Sincerely,

Benjamin J. Shin, Esq.

Attachments

cc: David Ross
David Marvin
John Russo
Jeffrey E. Proske, Esq.
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B5/BB/2BBG B9:11 B13G2B4tl':l1

Resi.dential Services Agreement

1lA!i: Nov.mb.r _.._.•' 2005

PARTIes

Brlghl HOIl•• Networks, LLC
272.,!; Falke.bu ... Rd Rlve..iew, l'L .1~5(.9

Cont.~tPe.n01U MIl'"k DemASI
T.I.pho••: 813· '36 1197
1"..,1",11.: 813- 628 4091_

Rive. C.... Florida, LLC
c/o Br••twood Auel M.n'll.",.nl
12100 WII.hlre Blvd., Suit. 250
Loa AnS.I.., C.Ufornl. 90025
COIII••lferlln: Ass.1 M••••emellt
T.lephou..: 310.1%6.7301
" •••Imll.: 310.107.8497

PROPERTYt

River Cit.... Ap.rlmo.,.
6900 Aruba Aven.e
Temple Terrac:tt ,.,.. ~:)6i37

COIIla" 1'••••n, Property M....II..
Te'epllo..: 113-989-2052
1'•••lmll.: 813·980-1574
Unlls: 176

RECITALS

• Own~ owns the Multi~F"miiy~gsidOntiftl community .md \1ndcrlylng lond referred to obovc ((he "Prop~rty")
and as furth.r dos.ribed in 'he I.gel d••erlpllon s.' fonh on Qhihll A.

• Owner antI Op.cntor wlsl1 to make the Servlce1l ava.i1nh1c tc\ TO$idcnt9 Qf thg PTl1PGtt)' ("Res'ctenb") in
accordanco with the terms and condition,; of t'hi~ Agr~ment.

TERMS AND CONDITIONS

In .nnti~cmtion of th.. Re.itoh ond 'he 111uluel eovononls .ontalned in Ihl$ Agreement. ,he parties agre. u
follow",

I. Ope..lor'. B..lc Obligation,.

1.1 Multl.Chon.tl Vid.o S.rvl.... Upon co,nplednn nr eonwuelion or upgreding of the Sy.tem (•• defin..d
below), if nClccsnJY. or wilhin 30 day$ after t.l1Q exeoution of this Agt'eemcnt if no constructinn or
up",Rd;ng is neeelsary. Ope1'ator will offer multi..channel video caMe- television

....,,1•• 10 'he Properly over Ihe Sy..em ("S...lee,"). Upon giving nodcelo R••ld.n,•. Operatnr may

.hanso (or disonnlinue) ••y S..rvi.o. and rates 1"the eXI.nt no' prohibited hy Laws ond Re.ulolions (as
defined in Section 10. 31. Opbtllt~r wHl individually bill Rt.~ident$ rl~T the Sl;lfViccs, taXl:!l~ franchi"e fee",
and other fees BUC,IUICd in c:cmjunction with the- Services. All Serviccl' tlTt; sub,teet to availability at the
Property.

Contidenlial & Proprietory
Residentlat Serviees Agreement Pllgo I



(8)

(A) Inl••n.t A..... Se.vl••• Sub]eet to av.il.hillt~ a"he P'OPOfty. Operotor will offer Internetaeee"
flel'\l'cc: ovc:r the S)'stem ("Internet Ao¢cs., Service") to Owntl' 8nd Re!i.idcnts. The Multi ..Channcl V;dco
Servicei' does not include t",ernet Access Service thn.t ~hatl be; offered on a non ..cx«;lu!live bOll I.""
Internet Acec4' Service is collectively referred to ftS tho "Addltinnal Scrvil:C:$",

AddUI...1 Se'Ylees. Operato, may offer Additional Se,vie.. to Owner and R••ldenlS on a Mn­
exclulive bub. "Additional Service." inulude" lnternci Accol'o' Setvice and moMtll ....y flervtces other
than die Multl·ChaMo' Vid.o Service. th.t can he proYlded to the P'operty over the Sy.lem.

1.2 I.stall..lion of Syslem (II AppU..bl.) To the ••t.nt n..esSlry (e.r. th.r. I. no. or thero i. inauffielenl,
ex.lstlng winu. e.nc.1 fa.cillties, or the cxi!loting wiring and facliitics arc Qwnedt nr ottlerw1sc conttolled, by II

third party) and nt no Chll1JG b) Owncr~ Operewr will design, con~truct. install -.nd/nr upgrade the Sy'tc;m
in Accordance with industry' stal'u1ard!t Laws and Rcgulatiof1,. and 0 construction plan and Slchedule agr~gd

upon by Own.. and Operator. "Sy.t."," me.n••11 equlpm.nt. faoilitio$, int.mal and eMornal wi,lnS,
conduit. and moldi"g thA.t Oper.nor inst31ls or upgrodc$ an tho Property or tllRt exist and Operator i9
allowed to usc on the: d.lc (,f this Agreemel\t and that Opcrtttor utle,; to deliver th; Service,; Upon
c.nmpletion of construction, Operator will repair and n:~torc a.1I pnftinn:r; of the. Property cJnmo.p;cd by
Opcret01' ta It!; cnndition immedifttc:ly prior tn "uch con~truetion.

1.3 Mnlalen..... or SyJtem. Operator ag.... to provide 10 tIl.Pr""la•• Muld·Ch.nnel VidO<l Services. and Addldonal
Setvi.... thlt ore .....no1>ly O(ltnpetlriye .nd generally compOTSblc with tho s...ieea being offered by Opcrotor or hy
aROther tl'aneblsed C.ble Televi.i.n ",.videl'lt> die majority of othor apartmcl1t communld.. within HiIllb.r.ugh County
and whieb Optlfllo.or .nother ft'anehi~Cable Teleyi.l.n provider ,erves, wilh Iho objec!ivethat the Owner i. not at.
""",petitive disadvanlD[lO widl slmnar properties. In die .vent dI through no oct or omissi.n of !lie Owner. Own.,.
botiov.. thaI the Multl-Chonnet Video Servlc and Additio.al S ice.provided by Operator.re o.t .....nnobly
eOf1l1lClltive or gene,,"ly eoml"""'ble In limnar Ie.. being provided by ...other francblsed Cable Television p!'(lYidel'
In tb. moJority ofOlbcr .ponmCllt communiliC$ in HiIllhnrnu8h County, florida. lIIld IS a!'CIUlt Own... I. ala competitive
diledvDnllll" with similar properties, "'en Owner sholl sive Op"ator wriuen notice d""';bing how tit. Mulli·Channel
Video Servl.... and Additl.na1 Servlcc•• 1If.vided byap".l(lr I. nat reasonably e.mpetlt;ye or ,ennly eomparabl•.
OpOflIClf .hlll hove 'hilt)' (30) dayOlo ...pond to Owner di~.lin8 Owner'$ elalm or with. prop.salto OIake the Multl-
ChlAn.' Vid.o S.rvl and Additional ServIce.........ably competitive and to Implemenl same within oiooty (90)
dl}'l, unl... more lim. is ' m.bly requi'ed du.,O elreumataneeo beyond the r...sonable eon"ol of Operat.r. and so
long .. Operator dl1lgently proceed. to implcment.uoh proposal.

J. Owner.hlp altd V!~ of S)'tteM d.rlng Term or Agreement.

Outing the ,con of this Ag,"ement. Op••ator will .wn ond hoye Ih. exclusive rl,ht to &Ccon. e.ntrol and op.rate
cho System. ullle,s Owner paid for such equipment, facHhies. cnndull or wiring to be Instatlcd, or l'\lch equipment,
facilities. conduit or wiring is owned by I third party. in which case (811 between Owner and Open tor). Owner
shall own '\tob hems and Owner hereby Iranb to OpCTI't<,.. the e)(clu~ivc right t() OCC8" and usc such hems during
the lerm of 'his Agreement. OWner shall not permit ,;ny port of lhe System to he interfered with or u,ed by any
'bird parry. Th. SyOl.m will not bo doemed '0 b. afflx.d 10 0" f1.'ure .ftbe Properly. Owner ~hnll n.t .ee....
operate, nr mnve the Sy!'tem d\lring the term of thi!! Ag;reernflnt. Owner will provide tho pttWCT nCClC,"SHry to
.pe,ot. ony Of 01''''10'·' oqulptncn'th.. islonted.n the Prnp."y All Inlern.1 building co••ial wiring will
rc••in the property of the Owner and not removed by Operator.

3. Owne.·s 1I.,i. Obligations; Ora., of tl..m.nl .nd Olher Right••

3.1 E.sement. In cOnllldcratton of the: covenants and IIlrccmcnt!l in this As;reemcnt, fot $1 O. and tor (')ther
good and valuable consideration, the receipt and sufficlcn~y of which arc Rcknowlodgcd, Owner here1)y
.....nts to Opel'l1tor. Its successors and assigns, a non-exclusive easement on tile Property ~ma all ib
Improvemen,s 1'0' 'he purpose. of permitting Op.ralor. Its affiliate. and contr.et.rs to design. construct,
In,..lI. np...t., maintain. ma1'l(el. upgrod•• repair. roploe., and ,emove the Syatom ond to provide S.rvlees
Opl!lrAtor will hive 'I"d hold the casement. togother with every right and appurtenance CCloflcctcd to it. fol'
the term of ."i, Agreement Ind for,o long thereafter as Operator Is providing sc;rvlocll. to \h~ Properly
undor thil Agreemenl. Wben tho' period expire., thl. easemenl wllll.rminote an.r an addltlon.1 90.day
continuation p••lod ,ol.ly for tile purp••e of allowins Operat., to rem... its SY$tem Owner, it,
suece5lll0rll and Gluign" hcroby agree tu warrant and forever defend the CB~omcnt to Opcrator~·aswell Q.9. i t~
,UCcelt8or. A,.d 8"ilnt'·~acainst overy por~on who claims Iny part of it. This easement and otllcr rights
lI,an••d to Operal.r ,un with the title to tbe Pr.perty and an: binding on Owner Ind on .11 sublequent
owne.. of th. PrOperty. a, wen .1 .n other. who moy elolm .n Intercal In Ibe P,op.rly Op.....r OlDy
,"e.rd Ibis Azrccment a' any time.
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3.: Gr••t.r Other RiRhtl. Own.r .cknowledges thai Op.r.lor will .pend 8ubstonllal limc, resou,ea., and
money in meeting Its obligalions under Ihis Agr.emenl, and that Opa..tor i. relying on Owner's covonants
in thill Asreement In order to re~up itlJ: il'lve,;tment by prov;ding the Services to tbe Property and by
eo"celtng revenuOs (rom R.sid.n... Owner hereby grants 10 Optrator (A) Ih. extlusivc right for the first
Twelve years oflhis Agreemonl. and the non.exclusiv. rightther.aner, 10 desIgn, eonslruot, in1l811.
operate, maintain, upgrade. and remove a. system on the Pto"erty (or the provision of multi ..ehannel video
cabletelev;6ion services ('M.,keted Servl••s"). (B) the exolusive riSh'lo Inst.lI, occupy, malnlOln••nd
,.move Ihe molding and olh., conduithousinil thc wiring of Ihe System without alleration by Owner or
third partie., (C) tbe exclusive right for the first fl.v.n years oCthi& Agroement, and the non-oxclusive ,ight
Ihe,e.ner, to offer and provide the Marketed Services 10 Resid.nt"(D) the exclus;v. righr for the first Ion
ye.,. of this Agre.menl, and tho non-exclusiv. righllhe,ca(w. to ma,ket the Markctcd Sorvlee6to
'Re,idents, and (E) tbe non-exclusive Tight to market, orfer Bnd provide all other SeTviclS to Residents at
Ihc Property During any applicable «clusivity pe,iod, Owner sholl nOI, and Own.r ,hall not permit olher
parti.. (inoluding o.her se,vlce p'ovMe,,) to (i) promoto, ma,ket. ,ollcit for or .011 sorvi.e, Ihat compete
with Operator's multi·(:banncl video cnhle television services at the Property (including, but not limifed to,
the provlolon of ,uoh strviocs on a bulk basis). (II) tak. any action (Or make any omls.lon), directly or
indi,oolly. that 10 designed to or has the erfc.t of oncou,aglng 0' focilitatlns Ro.idents 10 choose anothe.
provider's 8ervice$. that c.ompete with Operator's multi-cha'l'\nel video cable television sOfvices. or (Iii)
In.tall additional equipment or faeilltie. or upgrade exi.ting cquillment or faclllties to enoblc .uoh other
provider to provide services that (:ompctc wirh Operalor', multi-channel vid.C'o cable relevidon services
Where Laws and kegulations prohibit Owner from 8ranUns or Operator from obtah'ltng exclusive rights
Dader this Seelion 3.2. then such rights automatically shan become non-exclusivt to tho I;xton11lnd I)"ly for
$0 loftS 8A required by Laws and Regulations.

•• Torm.

Thil-Agreement sh." last for a ta,m o(Twelve (12) years c:ommencing on the: date ttlat the Agreement is executed
and shan a\ltoman.any rcncw for additional 30 day l.rm, un'e.. ellh., patty notifies tho olh., party of its dosire
notto ,enew atle_" 90 days prior to the end of the initial or any ronew.' t.rm.

~. Ow.o,'. aepro.e.tatloll. alld Warrantlee.

Owner represents and warrants ~hat (A) Owner is the owner in feo 5;mplc or the Property. no purchase contracts
exist wllh respeello th. Properly, and the 'es.1 description attached to Ihis Agroo",ent is the comple.e. a.cu,ate
8IId ourronllo,al dO$oription (or Ihe Propo,ty; (8) Ille PrOporty is not part of a bankruptcy prooeedlng, foreclosur.
action, deed.in·lleu·of.foreelo.u,e "an..ction, or similar proceeding; (e) Own.r has th. 1\111 powo, and aUlhority
10 nesotiate. execut~ dellver and perform thi!; Agreement and that the signatory below has been autborized to
cXcClllo and deliver this Agreement; (D) Owner own. andlor has the ,isht to grant 10 Oporato, hor.under the
c.elllSlve riSbl to lise In parts ofth. System not owned by Operator (including any third lIarty \Virlng, molding 0'
compon.nts, If any); end (E) Ih.r. a'O hO agr.emenl., undersr.ndings or IntentIons with or b.tw,en Owner and
8IIY olher party lhal .onflict with this Agrecment.

,. Breacb .f Ag,eement.

)f a party breaches any term of this Ag,eement and falls to cure ouoh hreach within 30 day. after receiving notice
from the non.b,eaching party r••••n.bly dOlailing thc bro.ch, then tho non-brcoohihB parly "'ay temtinale this
Agre.ment. bring an aotton asainst Ibo b,..ohing pBriy for damages; or .eek any other ,vallaMelegol o,equitabl.
remedy. .
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Vice Pre.ldent of Commercii' MArke"

Stile of...J3.. \

County of \\.\4\c>~l·S:

, Thi.ln.truIl\OlII .... aeknowlcdgod before me by David C Ron ... Vice· President of Bright House
Ntlwodtl. !.i.e On tbe ....1L. day of 1):" ...b"r • Jcc!,L.

[Sl!AL]

My commisaion oxplres:_....;!'/~I<'-'''f:!....:.;;.::()'-'J...L _



DATED: November 4, JOOS

IlY'_~~:::::::=-,,~ .
Richard 1. N.than

Till·;---f.~l!OiIlLt _

"'~.""" -' ..........__.-' ......,"~ ,...,--.. ... 01 • ......

Wltnestet:

C i~S ...

510.0 of aJJ1irauIl )
) n;

COUnIYOf~)

This inOlrumonl .... Rck.pwl.dscd ~efor. one by fiUt~f.N"'~/fo. e.' the~Lof__
!llwr~*J4 OR th.~d8Y of NW4ltroe IW ,1.@L
.......~,&.&.£.

whn...~mYh.nd=: . _
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M An':' I " J ""'""'L. ... lOS AHGflfS COUNTY 0

y Ca'nmission .'l'ir..:~ .-........ I.MrS-aMMo EXPIRfSAPIIll !~24OZ 1



ATTACHMENT 5



JEFFREYE. PROSKE
A Professional Corporation

12100 Wilshire Blvd., Suite250
Los Angeles, CA 90025
Phone: (310) 826-7301

Facsimile: (310) 207-8497
E-mail: JefTtev.proske@brentwoodam.com

May 12, 2006

jerry.wilder@verizon.com
Jerry Wilder
Senior Director
Verizon
112 S. Lakeview Canyon Road
Mailcode: CAS01WSC
Thousand Oaks, CA 91362-3831

Re: River Chase Apartments - Multi Channel Video Service

Dear Mr. Wilder:

1am writing on behalfof Riverchase Florida, LLC ("Owner") the owner of the
above-referenced apartment building ("Riverchase''). It has come to our attention that
Verizon has sought to provide multichannel video services to tenants of Riverchase.
Please note that the Owner is a party to an agreement for the provision of such multi
cliannel video services with Bright House Networks, LLC ("Bright House") which
entitles Bright House to the exclusive right to provide such services to tenants of
Riverchase for ten years.

This letter will serve as Owner's notice to Verizon to termiJ1ate any multi channel
video services that may presently be provided to tenants of Riverchase and to refrain
from providing my future multi channel video services to tenants of the property.

Please do not hesitate to contact me ifyou have any questions with respect to this
matter.

Very truly yours,

GO-------
Jeffrey E. Proske
General Counsel,
Riverchase Apartments, LLC



cc: David.Marvln@mybrighlhouse.com
Richard J. Nathan
Neil Schimmel
Bobbie Putnam
Dave Watkins
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EASEMENT AND RIGHT QF ENTRY AGREEMENT

DAD: Ma, 17, 2006

tARTlIS

Optrttgr:

......t a .... Networ.... LLC
27il S I'alke.ioar. Rd Riverview. FL 33569
ceiitact PenOD: Mark Dema.1
.......laoDe: 813· 436 21i17
F&elI_lIe: i13- 628 409C

bHI::

"'ew." LLC, a Florida Limited Liability Corp
. cO...wb

cO_Clt)'Jt, «O_Stat... cO..zlp»
Coatact Pe....D: cOCODtact»
T........e: «OC.J'boDe".'~i.:
",.,IBU:

....... ApartDleDta
H2s N ArMe.la Ayeaue
T-..PL;33604
V.1ta "
C..._Pe....D:,..........:

.F_iIiII.:

alm.,.-
• Owaero...... tbe Multi-Family residential community and underlying land referred to above (the "Property")

IiDd as further described in tbe legal description set forth on Exhibit A.

• OWDer aad Operator wisb to mske tbe Services available to residents of the Properly ("Resident.") In
IeCOfdance witb tbe term. and conditions of tbls Agreement.

DIM' ANp.CONDITIONS

ID coll8ideratioa oftbe Recitals aDd tbe mutual covenants contained in this Agreement, the parties agree as
follo_:

1; Operator's Balle ObO.atloD••

1.1 M.itJ·C....el Video Servleel. Upon completion of construction or upgrsding of the System (as defined
blolow). ifnOCe'ssary, or witbin 30 days after tbe execution of this Agreement if no construction or
up....,.uli& is ..........-y. operator will offer multi-cbannel video cable television service to the Property
0_ tbe System (..SerYI.....). Upon giving notice to Residents, Operator may change (or discontinue) any
Services ad rates to tbe extent not prohibited by Laws and Regulations (as defined in Section 10.3).
Operateii' will Individually bill Residents for the Services, taxes, franchise fees, and other fees assessed in
COI\iUDetloo witb tbe Services. All Services are subject to availability at the Property.

. (A) btenlet Access Service. Subject to availability at the Property, Operator will offer Internet access service
oyer the System ("Internet Access Service") to Owner and Residents. The Multi-Channel Video Services

Confidential'" Proprietary
Resf_tiel Services Agreement Page I



do.. not include Internet Access Service that shsll b. offered on a non-.xclusive basis. Int.rn.t Access
Service ia collectively referred to as the "Additional S.rvic.....

(8) Additional Seme... Operator may offer Additional S.rvices to Owner and Resident. on a non-exclusive
baia. "Addltlnnal Semcsa" includes Internet Acc.s. S.rvice and means any .ervic•• oth.r than the
Multi-elwlnel Video Services that can b. provided to th. Property over th. Syst.m.

1.2 lutallstloa of Sy.tem (as Applicable) To the extent necessary (e.g.. th.re is no, or there is insufficient,
uist\nl wirins and facl1lties, or the existing wiring and facilities are owned, or oth.rwi•• controlled, by a
third patty) and at no charge to Owner. Operator will d.sign, construct, install andlor upgrade the Syst.m
In lICCCII'danee with IndWllry .tandarda. Laws and Regulations. and a construction plan and schedule agreed
upon by Owner and Operator. "System" means all equipment. faciliti••• internal and external wiring,
condnlt, and molding that Operstor installs or upgrades on the Property or that exist and Operator is
allowed to use on the date of this Agreement and that Operator use. to deliver the Services. Upon
completion ofcoWltruction. Operator will repair snd restor. all portions of the Property damaged by
Operator to Ita condition immediately prior to such construction.

1.3 Malllt_.aee of $yatODl. Opentor agrees to provide to the Premises Multi-Channel Video Services, and Additional
~ !bat.....-Illycompetitive and generally comparable with the services heing offered by Operator or by
IIIOlhor \I"",;eed Clble Television provider to the~orily of other apartment communities within Hillsborough County
IIIil which Opentoror lIIIOIher &aocbised Cable Television provider serves, with th. objective that the Owner is not at a
ClUiII(lilIiiioeclisadvmtaaewith BimIlar properties. In the event thaI, through no act or omission ofth. Owner, Owner
beIiewla !bat tho Multi-Owmcl Video Servi.... and Additional Services provided by Operator are not reasonably
llCldIpilIitioe or JlOIIC81I\\y c:omporable to similar services being provided by another franchised Cable Television provider
to 1bom9Jrity ofolbu~ communities in Hillsborough County, Florida, and as a result Owner is at a competitive

. cIiIadvDntIFwith lIimiIorproperties, lben Owner .hall give Operator written notice describing how the Multi-Channel
Vullo Servl-, and AddItionaI Services, provided by Operator is not reasonably competitive or generally comparable.
~ebIII blWo thirty (30) daya 10 RlS)IODd to Owner disputing Owner's claim or with a proposal to make lbe Multi­
C\laDDaI Video Servi..... and Additional Services reasonably ocmpetitive and to implement same wilbin ninety (90)
.,Un\ci8imintime Is JeSSOnIbIy required due 10 cin:umstances beyond the reasonable ocntrol ofOperator, and .0
kloiIu OpenlOrdl\lgeDtly proceeds 10 implement such proposal.

2~ OWa.nIIl. aad Uaa of Syitem durlag Term of Alreement.

Durinl the term of this Agreement. Operator will own and have the exclu.ive right to acce.s. control and
operate the gysteai. unle.. Owner pllid for such equipment. facilities. conduit or wiring to be installed, or
such equipment, t.eiliti.... conduit or wiring is owned by a third psrty, in which case (ss between Owner
and Operator). Owner shllll own sueh Items and Owner hereby grants to operstor the exclu.ive right to
8cCess aild ute such itema during theterlll of this Agreeinent. Owner shall not pennit any part of the
S,.- to be interferccl with or u.ed by any third perty. The System will not be deemed to be affixed to or
a fixtUre ofth" Property. Owner shall not access, operate, or move the System during the tenn of this
AiRMimenl. Owner will provide the power neces.sry to operate any of Operator's equipment that is located

.ci.. dill PIOpeity. ..

OwiIer's liaile Obll.etlonl; Grant of Eaaement and Other Rights.

2.1 Iu.....t. In consideration of the covenants and agreements in this Agreement, for $10, and for other
aocid ad valU*ble conaideration. the receipt and sufficiency of which are acknowledged, Owner hereby
......ta to Op_or. ita auccessors ud a.sign., s non-exclu.ive easement on the Property and all its
iInpsovementa for the purposes of permitting Operator, it. affiliates and contractors to de.ign, construct,
Illitall.,operata. iaaintal.., market, upgrade. repair, replace, and remove the System and to provide Service•.
O)iet1It0rWiUhaveaild hold the easement. together with every right and appurtenance connected to it. for
the ...... ofthla Agreement and for s"long thereafter as Operator is providing service. to the Property
lIIlder thil Agreement. When that period expires. this es.em.nt will tenninate after an additional 90-dsy
C(iiatillilatioa Period solely lor the purpose of allowing Operator to remove its System. Owner. its
n,*",liors ...d uslllls hereby agree to warrant and forever defend the easement to Operator--as well as its
iu_and uaigns--agllinst every person who claims any part of it. This easement and other rights
&ranted to Operator ron with the title to the Property snd are binding on Owner and on all subsequent
oiInHIn olthePro~.uwell as on others who may claim an interest in the Prop.rty. Operator may

........rd tbls Agreement at soy time.
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2.2 G....t of Other RI"t•• Owner acknowledget that Operator will spend substantial time, resources, and
money in meeting Ita obligations under this Agreement and that Operator is relying on Owner's covenants
in thll~entin order to recoup Ita investment by providing the Services to the Property and by
collecting revenuet from Retidents. Owner hereby grants to Operator (A) the exclusive right for the first
Plftcao (IS) yean of thil Agreement, and the non-exclusive right thereafter, to design, construct, install,
operate. maintain, upgrade, and remove a system on the Property for the provision of multi-cbannel video
aervi... ('Market.d S.rvlces"), (B) the exclusive right to install, occupy, maintain, and remove the
molding nd other conduit housing the wiriog of the System without alteration by Owner or third parties,
(C) the exeludve right for the firat Fifteen (IS) years of this Agreement, and the non-exclusive right
theNafter. to offer and provide Mnltl-Chann.1 Video ServIces the Marketed Services to Residents, (D) tbe
exeluive right for the Fifteen (IS) years of this Agreement, and the non-exclusive right thereafter, to
market the Marketed Servicetto Retidenta, and (E) the non-exclutive rigbtto market, offer and provide all
other Services 10 Iletidenta at the Property. During any applicable exclusivity period, Owner shall not, and
Owner shall not permit other partiet (including otber service providers) to (i) promote, market, solicit for
or soli aervlceo that compete with Operator't multl·channel video cable television services at the Property
(including, bnt not limited to, the provltlon ofsucb services on a bulk basis), (Ii) take any action (or make
uy omillion). directly or indirectly, that is detigned to or baa the effect of encouraging or facilitating
Realdentl to choole another provider's services that compete with Operator's multi-channel video cable
televialon aervioes, or (ill) Install addItional equipment or facilities or upgrade existing equipment or
facllitilili to enable luch other provIder to provide services that compete witb Operator's multi-channel
video cable televi.lon lervloes. Where Laws and Regulations prohibit Owner from granting or Operator
froID obtaining exelulive ri,htl under this Section 2.2, then sucb rigbts automatically shall become non­
exeluaive to the extent nd only for so long IS required by Laws and Regulations.

3. "T_. Own.... hereby granta Bright House Networks a Fifteen (IS) year exclusive right to enter tbe Premises
ad provide ny or all Servloes to retidents of the Premises ("Right of Entry Term"). The Right of Entry
TerIll abalhommence on the date this alfeementis fully executed by both parties. The Right of
I!atty T4iilD shilll he automatically renewed for succetsive (I) year terms theresfter, unless Owner or Brigbt
H_ Networb pvea written notice to tho other party of its intention not to renew atleaat 90 daya prior to
expiration ofthe initial or any renewal term. Charges for Services during the Rigbt of Entry Term .hall be
8Sit by Bright House N_om and thall be billed to individual residents of the Premises. In the event a
NlicleJit of the ,Premises has contracted with Bright House Networks for Services and is delinquent in
payment to Bright Hou.e Networks, Owner sball cooperate in recovering any of Bright House Networks'
,equipment from tho unit of such <elident

of. Qw••r·.Itep....a..do•• a.d Warr..tl... Owner represents and warrants tbat (A) Owner is the owner in
.... limPle of the Property, no pur~b8Secontracts exist witb respect to the Properly, and the legal
deaetlptiOll attached to thi. Agreement is tbe complete, accurate and current legal description for the
PrlIPeitY;·(B) the Ptoperty is not part of a bankruptcy proceeding, foreclosure action, deed-in-Iieu-of­
foNelo_ traaaeetlon. or limilar proceeding; (C) Owner has the full power and authority to negotiate,
aa-te. deliver anel perform thi. Agreem.nt and that tbe signatory below has been authorizeel to execute
'liai4c101lvet thiS Ap'oemOllt; (D) Owner, own••nd/or has the right to grant to Operator hereunder the
....elwiive right to use all parts of the System not owned by Operator (including any third party wiring,
.lcIiDa or _ponesta, if any): aad (5) there are no agreements, understandings or intentions with or
lNIw_ Owtier anel any other party that conflici with this Agreement.

5. 8reMJ. of Alr....ent. If a party breaches any term of this Agreement and fails to cure such breach within
3~ daysUler -mvinJ notice from the non-breaching party reasonably detailing the breacb, tben the non­
~Ini party may terminate this Agreement, bring an action againsttbe breaching party for damages; or
.... any Othlll'availabl. legal or equitable remedy.

6. No W.......tl8ll Llal..tloD of Liability. EXCEPT AS EXPRESSLY STATED IN THIS AGREEMENT,
O"~1'O"MADSNO REPRESENTATIONS OR WARRANTIES--EXPRESS OR IMPLIED••
Jt,&GARDING 1'0 SYSTEM OR THE SERVICES, INCLUDING. BUT NOr LIMITED TO, ANY
..-PLUD WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
AND ALL SUCH WAlUtAN'i'JIS ARE HEREBY DISCLAIMED. Neither party shall be liable to the
~ther 'or to any third party for any indirect, special, punitive or consequential damages, including, but not
limited to. dame,... based on loss of service, rent, profits or business opportunities. Notwithstanding the
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fOlellOiD" Operator .hall be entitled to seek and obtain. as direct damages. lost revenues for Service to the
PfO)IOl'l)'for Owner's breach of or default under this Agreement. Notwithstanding anything above. Operator
agrees to comply with Section 1.3 of this Agreement and to maintain the System at it's sale expense

7. ladellllllly,

7,. Pro.. Operat.r. Operator will indemnify, defend and hold harmless Owner and, as applicable. Owner's
lhafeboldcrs. member~partners, directors. managers, officers, employees, agents, representatives and
affiliatC8 (collectively. "Related Parties") from and against all claims, liabilities. losses. costs or damages.
iDcluding reaBOIIable attorney and other fees and costs relating to the investigation and defense of such
mattera (collectively, "Lo.ses"), incurred by Owner or its Related Parties that result from Operator's
eteaip, coDstruetion, installation, operation, or maintenance of the System or provision of Services.

7.2 Pram O••er. Owner will indemnify and hold harmles, Operator and Operator', Related Parties from and
apiDat all Losses iDcurred by Operator or its Related Parties that result from (A) damage to any part of the
Syatem caused by the gross negllience of the Owner. its employees or agents. or any third party that has_tared the Property with Owner'a pennlssion. (B) any claim arising out of Owner's operation of the
Ptopwty. and (0) Owner'. breach of its representations and warranties in Article 5 or it, covenants in
Section 3.

•• 'OWaen.lp ud Re..oval of Sy.tem after Termination or Esplratlon; Mandatory Access Laws and
......d ••••I.. Owa.....lp ud Removal of Sy.tem after Termination or EsplratloD. Subject to Laws and Regulations.
after thl. Aat-eat has expired or been terminated. Operator shall remove any of the above ground
eqnlp-l, bllt leave an)! of the underground components. of the Services Delivery System, and remove any
oftha other properties placed on the Premises by Operator within a period of 90·days following the
tfirmiailtlon of thi. agreement. If Operator damages the Premises when it removes the Services Delivery
Sya_'Or lDy of ill,other properties from the Premises. Operator will repair and restore such damage. If
~y of the Servlcca Delivery System or other property of Operator is not removed from the premises, then
~rWill continue to owo lOCh propertY so long as it holds a franchise to provide cable service in the
jurladietion where the Premises are located, and thus has a reasonable expectation that it may again become
authOrized to deliver ill servicca to residents of the Premises. If Operator so elects, it may lease any
pomciil of the Servicca Delivery Sy.tem to Owner or any other party following expiration of this Agreement
puisu80UAllUch iorm. 8lld conditions as may be agreed to by such parties. Operator and Owner alree that
8IlY ..... b)I Owner or lDy third party of the Servioes Delivery System or any other property of Operator
IiIGatOd 011 the Preml.... whether with or without the consent of Operator, shall not disturb Operator's
contiDlIed risht to o'llmersbip of any sucb propertY. Owner shall provide Operator acces,to the Premise's
eleetrioal system.

'.J Mudatory Aee_ La•• a.d Reanlatlon.. Notwitbstanding anything to the contrery in this Article 9 or
the~l, if Laws and Regulations require Owner to provide Operator with access to the Propcrty for
the provision of lDy service, then Operator sball (A) continue to own and be permitted to access and use all
'wlriD. IDd other componenll of the System. for so long as permitted by Laws and Regulations. to provide
'Iervlce to the Property and (8) bave the rilbtto remove. abandon, disable. or sell such wiring and otber
COIIIpCIDe..1I of the SylteDI witbin 90 days after Operator no longer is permitted by Laws and Relulations to
proviclO luch servi.... •

9. MlteeU..eo•• Proyl.I••••

'.1 N....... All Doti.... requOSll. demands. con.ents and other communicalions that are required to be or may
be pvetlllDdnr this Agreement .ball be in writing and sball be deemed to have been duly given if sent by
facsimile, courier. regi.tered or certified mall (postage prepaid). overnilht delivery or in person to a party',
~·ltatiMl.tthe bead oftbis Agreement. Sucb notice sball be effective. (a) if sent by facsimile. when
CIlllftrtnatioil.of transinlssilln Isreceived. or (b) otherwise. upon actual receipt or rejection by the intended
teelplmit. Eiiber perty may change III address by giving 1I0tice to the otber party in accordance with tbis
SoietiOD.

,.2 , .... M.....r ••. Desplte anythin. to the contrary in this Agreement, neither party will be liable or in
defiwtt.linder this Agreement for any delay or failure of performance resulting directly from anything
beyODdtbereasonabl. control oftbe nOllperforminl party (a "Force Majeur. Event"). including, but not
IIl1llted to, act. of'Ood; acts of civil or military authority; acts of a public enemy; war; severe weather.
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oanhquuea. or floods; fi..... or explosions: governmentsl action or regulation: strikes, lockouts, or other
work interruptions or labor shortages; supplier shortages; transportation and delivery delays; or blocked
__ riPla. The time for performance of a party hereunder shall be extended commensurate with the
duration of the Porce Majeure Event.

;.3 Comp1lallca "lth La"s and Reaulatlons; Choice of Law, This Agreement shall be subject to, and in the
perlormanco of their .....pective obligations under this Agreement the parties shsll comply with, an
applicable federal, state and local laws, regulations and requirements (including the rules, regulations and
requlremeilla of quui-governmentaland regulatory authorities with jurisdiction over the parties), and, with
reIpect to Operator onlY,the requirements of Operator's franchise agreement for the ATea (collectively,
"LaW. .Dd Rea-I.tloDs"). Nothing in this Agreement shall prohibit Operator from fully complying with
lItl LaWll and Rogalations, including any consents, agreements, orders or other requirements mandated by or
antend into with tho Podora1 Communications Commission or otber governmental authority, and such
compliance shall be deemod not to constitute a breach of or default under this Agreement. This Agreement
ii iOvomod by and shall be interpreted under the laws of the state in which the Property is located, without
rejpord to ita ehoi_of-Iaw provisions. .

9.4 SeY....bUlty .Dd R.placam.at of Un.nforceabl. Provisions. If any portion of this Agreement i. rendered
invalid or otherwise nnemforcoable under Laws and Regalations or by a governmental, legal or regulatory
anthority with juriadiction over the parties, then the remainder of this Agreement will continue in full force
_ .... such COUtiDuanCO will deprive one of the parties of a material benefit hereunder or frustrate the main
puqIOH(s) of this AgreemenL In such event, the party that has been deprived of such material benefit
(-AtrectedP.rty") may notify tbe other, and the parties promptly thereafter shall use their reasonable best
effoi1s to rep..... or modify the invalid or unenforeoable provision with a provision that, to the extent not
)lRlhibitod by Lawl and Regulations, achieves the purposes intended under the invalid or unenforceable
proviaion. Iflbe parties are unable to roach agreement on replacement or modification of the invalid or
IiiulnfoReaJjle proviaion within 60 dayslifler notification from the Affected Party, then the Affected Party
niay'tenllinato Ibis Agi'ecmemt upon 60 days notice.

.. 9;5 MMln..tI..; WaIVer; Scope of AlIreem.ot; Assi,nm.nt. This Agreement constitutes the entire
aiIreoinellt botweeo Owner and Operator with respect to, and supersedes all other agreements relating to, the
IllbjoCt matter ccintained herein. This Agreement can be modified or changed only by a written instrument
oiped by bOth. parties. A party's waiver of enforcement of any of the terms or conditions of this
A;teemeat will be effeciive only if in writing. This Agreement shall be freely assignable by either party.

9.. &IlI_t Costs. If eilber party sues or brings any other type of enforcement action in connection with
d1ili Asn*neat, Ibem Iboprovalilng party shall be entitled to seek to recover its reasonable attorneys' fees
and Other _tain qoOliectlonwl1b such·liction.

'.1 SarY1ftl. The terma of Articlos 3, 7, 8, 9, and 10 will survive the expiration or termination of this
AaroemOlitfor any rcuon. .

9.. C"'atarpartL Thia Agreement may be executed in any number of counterparts. each of which shall be
.OIibaldesod an original.

9.9 N. cOiIIm.... Owner rep.....enta to Operator thatlhere are no agreements or other instruments that conflict
with, or otherwise prohibit or inhibit Operator from installing the System on the Property and providing the

. llervI_· and thlit ()petator's action of installlng the System on the Property is not in conflict in anyway
Wilb lilly ...-enta that Owner may have witb any other party. Owner shall defend Operator from any
ll1alms. or. setlObS orisina out ofOperator's installation of the Syslem or from Operator's provision of the
Stitvlces or Additional Services.

9.11 ~•••lderatiOD. As consideration for the rights and privileges granted to Operator by Owner under this
~0Jlt, ilicllldin8lbe exclusive rights granted by Owner to Operator, Operator shall pay to Owner an
8cCeII tee in the &mOllOt of two hundred ($200) dollars per unit for a total of 66 units, This Consideration
.....1 be paid within 90 days of the date that this Agreement is fully and properly executed by both parties
ael only if Owner provides Operator with a properly completed and valid W·9 form, and provides same
'wilblii 4S days'oflbe date thattbis agreement executed by both partles. Operator shall not be required to
provide Ibe Consideration, or shall otherwise be entitled to • complete and full refund of the Consideration
paid it)' Owner, if the Owner is in broach of this Agreement.
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'.11 C••nul' Aeeo••a, Operator shall provide to Owner a total of two (2) Courtesy Accounts consisting of
Owner's Standard Cable aervlce (sbout 68 cbannels) to locations tbat are reasonsbly accessible to Owner,
and that are locatioils on the Property sucb as a club bouse, office, or on-site resident manager's residence
or other emplol'ee ofOwner.

10. C••llti..tIa1bf......tt••; AIID.unum'Dt•• Ilxcept as speclficslly provided in this Agreement, and except
for dlecl_ required br Laws and Regulations and prospactive buyers of the Owner, Owner and
()porator will (A) keep thi. Agreement and Its terms confidential, (B) keep confidential any information
that i. provided bl' one Psrtl' to tbe other and that is marked as confidential, (C) not use any such
coDfideatiai informatioD for any purpose otber than performance of this Agreement, and (D) not make any
public annoUDccmetlt or press reloase about tbls Agreement without the other'. prior approval.
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Rosewood LLC, a Florida
Limited LiabUlty Corp

Date:

By:

Title:

W'~: _

PriDtName:._--------
Wi1twses: _

PriDtName:. _

Bright House Networks, LLC

Date:

By:
David C. Ross

Title:Vice President of Commercial Markets

Witnesses: _

Print Name: _

Witnesses:

Print Name: _

;', ) IS:

'.'Count)' of__----'--J)

) ss:
County of -')

S~te of ) State of )

,; ... ' This instrument was acknowledged
" jbefore me by as the _

.r. . o....f __--,- ..on the
, . dayof .,

1006.

,Witness my hand and official seal.
"

[SEAL]
, Notary Public

My commission expires: _

, ,

This instrument was acknowledged
before me by David C. Ross as the Vice
President of Commercial Markets of
Brigbt House Networks, LLC. on the __
day of , 2006.

Witness my hand and official seal.

[SEAL]
Notary Public

My commission expires: _
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Ea.eme.t a.d Memora.dum of
Agreement

Gra.t of Eueme.t

In coe.idlll'Dllon of $10, and for other good a.d valuable consideration, the receipt and sufficiency of which
ere eclmowlec1&ed, ROIeWood LLC. a Florida Limited Liability Corp ("Grsntor") grants to Bright House
N-ma. LLC ("Gtentee"), its successors and a.signs, a non-exclusive easement on Grantor'. property and all its
ImproVemento (81 d08cribed 10 the attached &bib" 4) (the "Property"). This easement is for the purposes of
pcIftiI1ttiog Grantee and ito affiliates and contractors to design, co.struct, install, operate, market, maintain,
up&ndc> repair, replace, and remove a .ystere (including internal and external wiring, poles, conduits, molding,
pi"'" an_.., oervers, switch equipment, software, central processing units and other facilities and equipment
("Sywtteln") for tho delivery of cable television, entertainment, video, internet access, and other services that may
be delivered over the System to the Property, as more fully provided in the Bssement, Installation and Service
~...t between Grantor and Grantee with respect to the Property (the "Agreement"). During the term of the
Asnement aed thia Eaaemen!, Grantee shall own, and Grantee shall have the exclusive right to access, control and
operato, the System, aed the System shall not be deemed to be affixed to or a fixture of the Property. Ownership
aedromoval of the System after the expiration of the Agreement and this Easement shall be pursuant to the
Asnement. Gtentor will a1.0 provide r08sonsble space for Grantee's equipment.

GraDtor rescrvcla the right to srant other easements on the Property, but will not allow such other easements
to cavae unreasonable interference with tho easement granted to Grantee herein.

. Grantee will have aed hold the ..sement, together with every right and appurtenance connected to it, for an
Illitial term of 15 years and 90 days, or for so long as Operator is allowed to have its System on the Property
jliItailililt to the Asreemeilt. Grantor, its successors and assigns hereby agree to warrant and forever defend the
.......eat to Grantee--n well .. its successors and ..slgns--against every person who claims any part of it.

TIlia _ent .hall not amend, modify, terminate, release or discharge any party from its rights or obligations
uaeIor any other writtoo onoment with respect to the Property. If Grantee currently has the right to serve the
l'ioporiy onder any other written easement, tben such other easement shall survive this easement and shall
cilndlluo to bind the parties in accordance witb its terms; provided, however, that in the event of any conflict
ltetw!lOll the terms of aey such other easement and tbis easement during the term hereof, this essement shall
COllttol•

.}';" This ont and other rights granted to Orantee run with the title to the Property and are binding on
dnntor and on all IUbsequent oWDero of the Properly, as well as on others who may claim an interest in tbe
p~:

'11. . Me.erudDm of Agr_eat

In eddition to the rights granted above, the Agreement grants to Grantee certain exclusive rights to market and
pro~deMulti·Chaenel Video Services, and eertain non·exclusive rights to provide Internet Access Service and
Additional S~eoa to Graelor and to residents of the Property.

[DATI:, SIGNATURE, AND NOTARIZATION ON FOLLOWING PAGEl



Rosewood LLC, a Florida
Limited Liability Corp

Date:

By:

Title:

Wltnesles:

PriDtNlIlne:

Wftnesses:

PrlntName:

State of )

) IS:

County of ).
.... this instrument was acknowledged

before me by as the
of .on the

..
day of.. ,

2006.

Witncss my hand and official seal.

.

[SEAL]
Notary Public

My commission expires:

Bright House Networks, LLC

Date:

By:
David C. Ross

Title:Vlce President of Commercial Markets

Witnesses:

Print Name:

Witnesses:

Print Name:

State of )
) ss:

County of )

This instrument was acknowledged
before me by David C. Ross as the Vice
President of Commercial Markets of
Bright House Networks, LLC, on the __
day of ,2006.

Witnels my hand and official seal.

[SEAL]
Notary Public

My commission expires:



EASEMENT AND RIGHT OF ENTRY AGREEMENT

.IAII.: M.y 17, 2006

.ABDIS

OIptratar :

......t Bo.s. N.tworks, LLC
2721 S tr.IUDb.... Rd Rlv.rvl.w, FL 33569
COIltaet ".no.: M.rk D....sl
T......OD.: 113- 436 2197
irIiahriU.: 113- 621 4091_

Pia_ VID•••, LLC • Florid. Llmlt.d LI.billty Corp
cO-Adl»
cO_Cltp, cO.JItate» "O~I....
Co_a P.noD: "OCODt••t»
1'11...110••: «OCJ'bDO»
lI'lCIIadl.:

iBo,ATY:

W1iod8orMODor_.':H__ Ct

TlIIIipatrL, 33614
,0.... 194
.e••tiIct PenOD:
·T.....OIl.:

lI'aaJiIilII.:

';; ..'

UQtAL$

• Owner owils the Multi-Family residential community and underlying land referred to above (the "Prop.rty")
ailcI .. further described in the legal description set forth on Exhibit A.

• . OWDer aDd Operator wish to make the Services available to residents of the Property ("Resld.nts") in
IUlCOrC1ance with the terms and conditions of this Agreement.

l"'!f$':ANp CONDITIONS

10 coosicleratlon of the Recitals and the mutual covenants contained in this Agreement, the parties agree as
foilowa:

1. Op.nto"s B.sle Obll••Uons.

1.1 MoItl-C••anei VIdeo S.rvle••• Upon eompletion of construction or upgrading of the System (as defined
bidow), IfnOcc••ary, or within 30 days after the execution of this Agreement if no construction or
uJlBr8ding is ncccasary. Operator will off.r multi-channel video cable television service to the Property
over the System (..S.rvle....). Upon giving notice to Residents, Operator may change (or discontinue) any
Servicca aDd rates to the extent not prohibited by Law. and Regulations (as defined in Section 10.3).
()pcrator will individually bill Residents for the Services, taxes, franchise fees, and other fees assessed in
c:oajunction with the Services. All Services are subject to availability at the Property.

(A) IDt.n.t Aee... S.rvloo. Subject to availability at the Property, Operator will offer Internet access service
over the System ("Internet Access Service") to Owner and Residents. The Multi-Channel Video Services

Confidealial '" Proprietary
Realdealial SDrvlces Agreement Page I



doe. not include Internet Acce•• Service that .hall be offered on a non-exclu.ive ba.i.. Internet Acce••
Service i. collectively referred to as the "Additional Service....

(B) Additional Servlc.s. Operator may offer Additional Service. to Owner and Re.idents on a non-exclusive
basi•. "Additional S.rvlc.... include. Internet Acce.s Service and mean. any service. other than the
Multi·Chann.1 Video S.rvices that can be provided to the Properly over the Sy.tem.

1.2 In.taliatloD of Sy.t.m (a. Appllcabl.) To the extent neces.ary (e.g•• there is no, or there is in.ufficient,
exi.ting wiring and facilltie., or the exi.ting wiring and facilities are owned, or otherwi.e controlled, by a
third party) and at no charge to Owner, Operator will de.ign, construct, in.tan andlor upgrade the Sy.tem
in accordance with Indu.try .tandard., Law. and Regulation., and a con.truction plan and .chedule agreed
upon by Owner and Operator. "System" means all equipment. facilities. internal and external wiring,
conduit, and molding that Operator in.tall. or upgrade. on the Property or that exist and Operator i.
allowed to u.e on the date of thl. Agreement and that Operator u.es to deliver the Service.. Upon
completion of con.truction, Operator will repair and re.tore all portions of the Property damaged by
Operator to its condition Immediately prior to such construction.

1.3 Malntenanc. of Sy.t.m. Operator~ to provide to the Premises Multi-Channel Video Services, and Additional
Services, that are reasonably competitive and generally comparable with the services being offered by Operator or by
another ftanchised Cable Television provider to the Jlllliority ofother apartment communities within HiIl.borough County
and which Operator or another ftanchised Cable Televi.ion provider serves, with the objective that the Owner i. not at a
oompotitive cllaeclvantage with similar properties. In the event that, through no act or omi.slon ofthe Owner, Owner
believes that the Multi-Channel Video Services, and Additional Services provided by Operator are not reasonably
oompetitive or gonerally comparabl. to similar services being provided by another ftanchised Cable Televi.ion provider
to theDUliority ofother apertment communities in HiIl.borough County, Florida, and as a result Owner i. at a competitive
disadvantage with similar properties, then Owner .hall give Operator written notice describing how the Multi-Channel
Video Services, and Additional Services, provided by Operator is not reasonably competitive or generally comparable.
Operator shall have thirty (30) days to respond to Owner disputing Owner'. claim or with a proposal to make the Multi­
Channel Video Service., and Additional Service. reasonably competitive and to implement.ame within ninety (90)
days, unless more time i. ressonsbly required due to circumstances beyond the reasonable control of Operator, and so
long as Operator diligently proceeda to implement such proposal.

'2. Own.r.hlp and U•• of Syst.m durlna T.rm of Alreement.

During the term of this Agreement, Operator will own and have the exclusive right to access, control and
operste the Sy.tem, unle.s Owner paid for .uch equipment, facilities, conduit or wiring to be installed, or
such equipment, facilities, conduit or wiring ia owned by a third party, in which case (a. between Owner
804 Operator), Owner shan own such items and Owner hereby grant. to operator the exclusive right to
access and use such item. during the term of this Agreement. Owner shall not permit any part of the
System to be interfered with or used by any third party. The System will not be deeme4 to be affixed to or
a f1xtore of the Property. Owner .hall not access, operate, or move the Sy.tem during the term of this
Agreement. Owner will provide the power necessary to operate any of Operator's equipment that is located
on the Property.

Owner'. Basic Obligations; Grant of Easement an4 Otbor Rlgbts.

2.1 Ea••m'Dt. ID consideratioD of the covenants and agreements in this AgreemeDt, for $10, and for other
good and yaluable cODsideration, the receipt and sufficiency of which are acknowledged, Owner hereby
graDts to Operetor, its successors and assigns, a non-exclusive ea.ement on the Property aDd all it.
improvements for the purposes of permitting Operator, its affiliates and contractors to design, construct,
blltan, operato, maintain, market, upgrade, repair, replace, and remove the System and to provide Services.
Operator will have and hold the ...ement, together with every right and appurtenance connected to it, for
the term of this Agreement and for so long thereafter as Operator i. providing .ervice. to the Property
un4er this Agreement. When that period expires, this easement will terminate after an additional 90-4ay
coDtinuation period solely for the purpose of allowing Operator to remove its System. Owner, its
.ucces.or. and as.igns hereby agree to warrant and forever defend the easement to Operator--as well a. its
succeslors and assigns-..against overy person who claims any part of it. This easement and other rights
granted to Operstor run with the tide to the Property and are bin4ing OD Owner and on all sub.equent
owners of the Property, as well as on others who may claim an interest in the Property. Operator may
record tbis Agreement at any time.
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:1.2 Gnat of Other lUllltl. Owner acknowledges that Operator will spend substantial time, rcsources, and
money In meeting itl obligations under this Agreement and that Operator is relying on Owner's covenants
In thia Agreement in order to recoup its investment by providing thc Services to the Property and by
cOlleeting revenuel from Reaidentl. Owner hereby grants to Operator (A) the exclusive right for the first
Plfteen (15) years of thll Agreement, and the non·exclusive right thereafter, to design, construct, install,
operate. maintain, upgrade, and remove a Iyltem on the Property for the provision of multi-channel video
I«Vices ('Marbted Servl_"), (B) tbe exclusive right to install, occupy, maintain, and remove the
molding and other conduit bouling tbe wiring of the System without alteration by Owner or third parties,
(C) tho exclusive right for tho first Fifteen (IS) years ofthis Agreement, and the non·exclusive right
thereafter, to offer and provide Mom·Cllannel Video Services the Marketed Services to Residents, (D) the
exclullve ript for tbe Fifteen (IS) years of this Agreement, and the non-exclusive right thereafter, to
lIlIlrkot the Marketed Services to Reaidonts, and (E) the non-exclusive right to market, offer and provide all
other ServIces to Residents attbe Property. During any applicable exclusivity period, Owner shall not, and
OWner mall not permit other pertiea (including other service providers) to (i) promote, market, solicit for
or aoll aervices that compote wltb Operator's multi-ehannel video cable television services at the Property
(lnellldin., but not limited to, tbe proviaion of such services on a bulk basis), (ii) take any action (or make
anyomluion). directly or indirectly, that is deaigned to or has the effect of encouraging or facilitating
Iloaidents to choose another provider's services that compete with Operator's multi-channel video cable
televilion I«Vicea, or (Iii) install additional equipment or facilities or upgrade existing equipment or
facilltiea to enable sucb other provider to provide services that compete with Operator's multi-channel
video cable television lervices. Where Laws and Regulations prohibit Owner from granting or Operator
&Om obtalnina exclulive righta under this Section 2.2, then such rights automatically shall become non­
exclullve to the extent and only for so long as required by Laws and Regulations.

3. T...... Owner hereby granta Bright HOUle Networks a Fifteen (IS) year exclusive right to enter the Premises
ud provide any or all Services to residents of the Premises ("Right of Entry Term"). The Right of Entry
t«li:m ....1 commenco on the date thia agreement i8 fully executed by both partie.. The Right of
l!ntty'l"_ ahall be antcimatically renewed for successive (1) year terms thereafter, unless Owner or Bright
8.ouM N....orb gives written notice to the other party of its intention not to renew at least 90 days prior to
.,...tien ot the Initial or anyronewalterm. Charges for Services during the Right of Entry Term shall be
lOtby Brialit House Networb and shall be billed to individual residents of the Premises. In the event a
teoIdent of the Premises baa eontraeted with Bright House Networks for Services and is delinquent in
pa:flllent to Bript HOUle Networks, Owner shall cooperate in recovering any of Bright House Networks'
equipment from the unit of such resident

c. Ow_or', Repr...ntat,lonl ad Warrutle•• Owner represents and warrants that (A) Owner is the owner in
foe simple of the Property, no plirCllaae contracts exist with respect to the Property, and the legal
doacription attaehed to this Agreement is the complete, accurate and current legal description for the
1'nipeny; (8) the Property I. not pert of a bankruptcy proceeding, foreclosure action, deed-in-lieu-of­
f1lroclOaDre tranAetlon, or .imilar proceeding; (C) Owner has the full power and authority to negotiate,
.....te, dell_and perform thi. Agreement and that tbe signatory below has been authorized to execute
·aiId daliver thll Aar-ent; (D) Owner owns and/or has the right to grant to Operator hereunder the
Ollchiiive right to use all parts of the System not owned by Operator (including any third party wiring,
moldllll or eompononto,ifany): and (Il) there are no agreements, understandings or intentions with or
1>0_ Owner and any other party that cnnflict with this Agreement.

5. Br8licll ofAg....me.t. If a party breaches any term oftllis Agreement and fails to Cure such breach within
30 daya after receiving notiee from the nOll-breaching perty reasonably detailing the breach, then the non­
br.etcliinJ party may terminate this Agreertlent, bring an action against the breacbing party for damages: or
lIilltl1< any other avail'ble leaal or equitable remedy.

t, Nl!.warnnt,l..; LllIIItatioa of Liability. EXCEPT AS EXPRESSLY STATED IN THIS AGREEMENT,
U8itA....O.. MAKEs NO itEPUSENTATIONS OR WARRANTIES.-EXPRESS OR IMPLIED-­
ItI:GARDJIIi'G TU SYSTEM OR TH.E SERVICES, INCLUDING, BUT NOT LIMITED TO. ANY
1IlfPLfEl) WAIlllANTY or MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE,
AND ALL SilCH WARRANTIES ARE HEREBY DISCLAIMED. Neither party shall be liable to the
other or Ie any third party for any indirect, special, punitive or cnnsequential damages, including, but not
limited to, dama.es bued on loss of service, rent, profits or business opportunities. Notwithstanding the
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8.1

,, .

fore&oing, Operator .hall he entitled to seek and obtain. as direct damages. lost revenues for Service to the
J'topetty for Owtier'. breach of or default under this Agreement. Notwithstanding anything above, Operator
aar- to comply with Section 1.3 oftbis Agreement and to maintain the System at it's sole expense

7. 1...._lty.

7.1 Prom Operator. Operator will indemnify, defend and hold harmless Owner and, as applicable, Owner's
shueholden, members, partners. directors, managers, officers, employees, agents, representatives and
affiliates (collectively, "Related Parties") from and against all claim., liabilities. losses. costs or damages,
includiag rouonable attorney and other fees and costs relating to the investigation and defense of such
matters (collectively, "Lo...."), incurred by Owner or its Related Parties that result from Operator's
deaign, constmetion. in.tallation. operation. or maintenance of the System or provision of Services.

1.2 Fro.. Owaer. Owner will indemnify and hold harmless Operator and Operator's Related Parties from and
apin.t all Lo.... incurred by Operator or its Related Parties that result from (A) damage to any part of the
System caused by the gross negligence of the Owner, its employees or agents, or any third party that has
_tarod the Property with Owner's permission. (B) any claim arising out of Owner's operation of the
Property, and (D) Owner's breach olits representations and warranties in Article 5 or its covenants in
Section 3.

8, Ow._hlp a.d Removal of Sy.tem aft.r Termination or Expiration; Mandatory Acce.. Laws and
....1.t1.nL

o-......p ••d R.moval of Sy.tem aft... T.rmlnatlon or Expiration, Subject to Laws and Regulations,
after iMi Aareement hOI expired or been terminated, Operator shall remove any of tbe above ground
oi(oipment, bllt leave any of the underground components. of the Services Delivery Sy.tem, and remove any
oftli.. other properties placed on Ihe Premi.es by Operator within a period of 90·days following the
termination· of this agreement. If Operator damages the Premi.es when it removes the Service. Delivery
System or ally of it. other properties from the Premi.... Operator will repair and restore such damage. If
any of the Sorvl_ Delivery Sy.tem or other property of Operator is not removed from the premise., then
Opentor will continue to own such property .0 long as it holds a franchi.e to provide eable .ervice in the
Jurisdiction where the Premi.es are Ioeated. and thus has a reasonable expectation that it may again become
·...tborizIId to deliver its .ervices to residents of the Premises. If Operator so elects. it may lease any
portion of tho Servi_ \)olivery Sy.tem to Owner or any other party following expiration of this Agreement
..........t to auch term. and condition. II may be agreed to by such partie.. Operator and Owner agree that
any uae by Owner or any third perty of the Services Delivery System or any otber property of Operator
located on the Promi.... whether with or without the con.ent of Operator, shall not disturb Operator'a
CO!ltlaued rlaht to ownorohip of any such property. Owner shall provide Operator access to the Premise's
electrical system.

·802 ........., Ace.. Lawl .ad ReIDlatloa.. Notwithstanding anything to the contrary in this Article 9 or
tho Ap'eement, ifLawa and Regulationl require Owner to provide Operator witb access to the Property for
the provi.ion of any letvlce. then Operator shall (A) continue to own and be permitted to access and use all
wiring lind other eoJIIponents of the System, for .0 long as permitted by Laws and Regulations. to provide
service to the Property and (B) have the right to remove, abandon, disable, or sell such wiring and other
components of the System within 90 days after Operator no longer is permitted by Laws and Regulations to
lIiovide such services.

,. Mlocell....... Provision••

,... Ntitlea. Ail notices, requests. demand., con.ents and other communications that arc required to be or may
lIeatven under this Agteement shall be in writing and shall be deemed to have been duly given if sent by
facsimile, courier, registered or certified mail (po.tage prepaid). overnight delivery or in person to a party's
~a llated at the head of thi. Agreement. Such notice shall be effective. (a) if SClOt by facsimile, when
eonflnnation ofti'anlml••ion is received, or (b) otherwise, upon actual receipt or rejection by the intended
recipiout. Bither party may change its address by giving notice to the other party in accordance with this
Section.

'.2 1'oree ·MIJenre. Despite anything to the eontrary in this Agreement, neither party will be liable or in
cIofault under thla Agreement for any delay or failure of performance resulting directly from anything
beyond the rouonable control of the nonperforming party (a "Force MIJeure Event"). including, but not
limited to. actl ofGocI; acts of civil or military authority; acts of a publio enemy; war; severe weather.
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earthquakcs, or floods; fires or explosions; governmental action or regulation; strikes, lockouts, or other
work interruption. or labor .hortag..; supplier .hortage.; transportation and delivery delays; or blocked
......... rights. The time for performance of. party hereunder shall be extended commen.urate with the
duratioD of the Force MoJeure Bvent.

,.3 C.....II..ce ..Ith L......d Regul.tlon.; Choice of Law. This Agreement shall be .ubject to, and in the
petformance of thoir respective obligation. under this Agreement the parties .hall comply with, all
applicable federal, atate and local law., regulation. and requirements (Including the rule., regulations and
re/iuirements ofquui-govommental and regulatory authorities with juri.diction over the parties), and, with
respect to Operator only, the requiremonts of Operator'. franchl.e agreement for the Area (collectively,
·L......d .....latlon...). Nothing in this Agreement .hall prohibit Operator from fully complying with
.11 Laws and Regulation., including any con.ent., agreement., orders or other requirements mandated by or
entered into with the Federal Communicatioos Commission or otber govemmenta' autbority, and such
compliance shall be doomed not to con.titute a breacb of or default under this Agreement. Thia Agreement
i. governed by and shall be interPreted under the laws of tbe state in which tbe Property is located, witbout
regard to It. choice-of-Iaw provi.ions.

'.4 SeverablUt)' .nd Repl.....ent of Unenfor.eable Provillon•• If any portion of this Agreement is rendered
invalid or otherwi.e unenforceable under Law. and Regulations or by a governmental, legal or rogulatory
.uthority with juriadiction over tbe parties, tben tbe remainder of tbis Agreement will continue in full force
unle.. anch continuance will deprive one of tbe partiea of a material benefit hereunder or frustrate the main
purpcisa(.) oldil. AgreemODt. In sucb event, the party that has been deprived of such material benefit
("Affected P.rty") may notify tho otber, and the partie. promptly thereafter shall use their reasonable be.t
dorta to replaco or modify the invalid or unenforceable provision with a provision that, to the extent not
problblted by Lawa and Regulations, achieves the purposes intended under the invalid or unenforceable
proviaion. If tho parties are unable to reach agreement on replacement or modification of tbe invalid or
unenforceable provl.lon within 60 day. after notification from the Affected Party, tben tbe Affected Party

, may tonninato thl. Agreement upon 60 day. notice.

'05 MGdlflcatlo.; Waiver; S.ope of AlrlOment; A••lgnment. Tbis Agreement constitutes the entire
...-mODt bet_Owner and Operator with respect to, and supersedes all other agreements relating to, the
object matter COntained herein. ,Thl. Agreement ean be modified or changed only by a written in.trument
mped'by both parties. A party'. waiver of enforcement of any of the terms or conditions of this
Aar-ODt will be effective only if In writing. This Agreement shall be freely asoignable by either party.

!I.6 Ed.....m..t C.ta. If either party sues or brings any otber type of enforcement action in connection with
thl. Agreement, then the prevailing party .hall be entitled to seek to recover its reasonable attorneys' fee.
and other costa in connection with such action.

'.7 Survival. Tho terms of Articl.. 3, 7, 8, 9, and 10 will survive the expiration or termination of tbis
Agreement for any reaaon.

,.. Coanterparta. Thi. Agreement may be e"ecuted In any number of counterparts, each of wbich shall be
CODaidorod an orijlnal.

'''' No.cum.... Owner represODts tn Operator that tbere are no agreements or other instruments that conflict
w1~ or otherwi.e problbit or Inbibit Operator from in.talling the Syotem on the Property and providing the
SerYioe., II1d th.t Oper.tor'. action of in.talling the System on the Property i. not In conflict in anyway
with, aily agreeniOJltl that Owner may bave with any other party. Owner shall defend Operator from any
ilJalill. or Iwtion. uI.ing out of Operator'. in.tallation of the System or from Operator's provision of tbe
Service. or Additional Service•.

'.10 C••slderatl.a. AI con.ideration for the rights and privileges granted to Operator by Owner under this
Apeement, includlnl the e"clu.ive right. granted by Owner to Operator, Operator shall pay to Owner an
'..-. fce In the amount oflWO hundred ($200) dollars per unit for a total of 194 unit., This Consideration
shall be paid within 90 day. of tbo date that this Agreement is fully and properly executed by both partie.
ani! oaly IfOwnerprovidea Operator with a properly completed and valid W-9 form, and provides same
w1tbill4S day. of tho date that this agreement executed by both partie•. Operator shall not be required to
provide the Conaideration, or .hall otherwi.e be entitled to a complete and full refund of the Consideration
paid, by Owner, if the Owner i. in breacb of tbis Agreement.
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'.11 e.......,. Acco••tI. Operalor sball provide 10 Owner a tOlal of Iwo (2) Courtesy Accounts consisting of
OwDor'a Standard Cable service (aboul68 cbannels) to locations Ibalare reasonably accessible to Owner,
llDdthat arc I_tions on the Property sucb as a club bouse, office, or on-aite resident manager's residence
or otblll' employee of OWlll'.

11. e..t1dendlllnfor_tlon; AUOllneements. Excepl as specifical1y provided in tbis Agreement, and except
for dl8closuras required by Laws and Regulations and prospective buyers of tbe Owner. Owner and
Operator will (A) keep this Asroement and Its terms confidential, (B) keep confidential any information
that Is provided by one party to the olber and tbal is marked as confidential, (C) nol use any sucb
conflclentiallnformation for any purpose olber than performance of tbis Agreement, and (0) nol make any
publie aonouncement or pross release about this Agreement without the other's prior approval.
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Pinecrest Village, LLC a Florida
Limited Liability Corp

Date:

By:

Title:

W1tnellses:

PriD1N_:

Witnesses:

Print Name:

State of )
.1· ) ss:

County of )

This instrument was acknowledged
before me by as the

of .on the
. day of ,
2006.

Witness my hand and official seal.

[SEAL]
Notary Public

.. My COmmission expires:

Bright House Networks, LLC

Date:

By:
David C. Ross

Title:Vice President of Commercial Markets

Witnesses:

Print Name:

Witnesses:

Print Name:

State of )
) ss:

County of )

This instrument was acknowledged
before me by David C. Ross as the Vice
President of Commercial Markets of
Bright House Networks, LLC, on the __
day of ,2006.

Witness my hand and official seal.

[SEAL]
Notary Public

My commission expires:

Page 7
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Easement and Memorandum of
Agreement

G....tofE.....eDt

ID CODsidcratioD of $10. and for other good and valuable consideration. the receipt and sufficiency of which
are .cknowlodlod. Pinecrest Village. LLC a Florida Limited Liability Corp ("Grantor") grants to Bright House
)l-..orks, LLC ("Grantee"), its SUe<=CBsors and assigns, 8 non-exclusive easement on Orantor's property and all its

. improvemealll (as described iD the attached Exhibit 4) (the "Property"). This easement is for the purposes of
permitting Grantee aud its affiliates and contractors to design, construct, install, operate, market, maintain,
uppade, repair, replace. and remove a system (including internal and external wiring, poles. conduits, molding,
pip., .8Dtenna&, servers, switch equipment, software, central processing units and other facilities and equipment
("System") for the delivery of cable television. entertainment. video. internet acce... and other services that may
be deliverccl over the System to the Property. as more fully provided in the Easement. Installation and Service
Aar-ODt between Grantor and Orantee with respect to the Property (the "Agreement"). During the term of the
AjpeemeIIt ead this Easemenl, Granlee shall own, and Grantee shall have the exclusive right to access. control and
....erilhi.the Syalem,and the System shall nol be deemed 10 be affixed 10 or a fixlure of the Property. Ownership
and ......oval of the S7atem after Ihe expiration of the Agreement and Ihis Easement shall be pursuant to the
A8R:e1DllIlt. Grantor will also provide reasonable apace for Orantee's equipment.
. Grantor reservea the right to grant other easements on the Property. but will not allow such other easements
to cause unrcuonable interference with the easement granted to Grantee herein.

Gran_ will h.ve and hold Ihe easement, logether with every right and appurtenance connected to it. for an
initial tam of 15 y...... and 90 days, or for ao long as Operator is allowed to have its System on the Property
jIunliant to the Asreemeat. Grantor. its sueeeaaors and assigns hereby agree to warrant and forever defend the
""'t to Orantee--as well as lis succeasors and assignsnagainst every person who claims any part of it.

Thil euement·shall Dot amend. modify. terminate. release or discharge any party from its rights or obligations
under ally other written easement with reapect to the Property. If Oranlee currently has Ihe right to serve Ihe
·troperiyunder any other writtea ....emenl. then such olher easement shall survive this easement and shall
cOl\tillUO to bind the parties in accordanee with its terms; provided, however, that in Ihe event of any conflict

, ·botweIlIl the tams of any neh other easement and this easement during the term hereof. this easement shan
'CODtiol..

Thia·!08IeDlOllt and other righls granted to Orantee run with Ihe title to the Property and are binding on
.OraIltor lad on all aubsequent ownera of the Property. as well as on others who may claim an interesl in the
PtOjIcrty.

11. Melllorand... or Alr....ent

.III.,eldition to the ripts graated above, the Agreemenl grants to Orantee cerlain exclusive rights to market and
jIrovideMlIlti-ehlillnel Video Servicea. and certain non-exelusive rights to provide Internet Access Service and
AcldltiOliat Services to Orantor and to residenls of the Property.

[DATE. SIGNATURE. AND NOTARIZATION ON FOLLOWING PAGEl



Pinecrest V8lage, LLC a Florida
Limited Liablllty Corp

Date:

I·
By:

Title:

W"'ltDe8ses:

Print Name:

Wit1lcllses:

PrintName:

.
State of )

) ss:
County of )

This instrument was acknowledged
before me by as the

of .on the
. day of ,
2006.

I·

. :Witness my hand and official seal.

[SEAL]
Notary Public

My commission expires:

Bright House Networks, LLC

Date:

By:
David C. Ross

Title:Vlce President of Commercial Markets

Witnesses:

Print Name:

Witnesses:

Print Name:

State of )
) ss:

County of )

This instrument was acknowledged
before me by David C. Ross as the Vice
President of Commercial Markets of
Bright House Networks, LLC, on the __
day of .2006.

Witness my hand and official seal.

[SEAL]
Notary Public

My commission expires:
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@omcast.
20 West Gude Drive
Rockville, MD 20850

Services Agreement

THIS SERVICE AGREEMENT (the "Agreement") is made and entered into this _
day of ,200--, by and between Comcast Cablevision of PolOmac,
LLC, a Delaware Company (the "Company"), whose address is 20 West Gude Drive, Rockville,
MD 20850 and (the "Owner")
who owns or has control over certain real estate and improvements thereon located at
________ (the "Premises"), consisting of residential units.

The Company has been granted by the county of Montgomery, Maryland and the City of
Gaithersburg, Maryland, franchises to construct and operate a cable communications system
throughout the County. The Owner desires to provide cable communications services to the
Premises, including, but not limited to, cable television service (the "Services") and the
Company is willing to maintain and operate a cable corrununications system for such purposes
on the Premises in accordance with the teuns and conditions below.

NOW, THEREFORE, for good and valuable consideration, the parties, intending to be legally
bound, Bgree as follows:

1. The System. The Company has installed all facilities necessary to transmit the
Services to the Premises (the "System"). The ownership of all parts of the System installed by
the Company shall be and will remain the personal property of the Company. At no time during
or after the term hereof shall the Owner or any third party have the right to use the System or any
portion thereof for any purpose.

2. Access. The Owner will allow Company employees to enter all common areas of the
Premises for the purposes of auditing, selling or disconnecting service, installing, maintaining,
repairing. replacing or removing equipment and apparatus connected with the provision of the
Semces and will use reasonable efforts to assure the Company access to any parts of the
Premises over which it does not have control for the same purposes. Owner will supply the
names and unit numbers of residents at reasonable intervals. Owner shall cooperate with the
Company to prevent (i) the unauthorized possession of converters or channel selectors and (ii)
the unauthorized reception 0 f the Services.

3. Delivery of Services. The Owner has the authority to grant and does hereby grant to
the Company during the term hereof the exclusive right and license to construct, install operate
and maintain multi-channel video distribution facilities on the Premises (whether by cable,
satellite, microwave or otherwise) and to deliver the Services to the Premises, unless otherwise
required by applicable law.
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4. Fees and Charges for Services. The terms, conditions, charges and fees for the
Services provided to residents at the Premises shall be contained in contracts between the
Company and individual residents. The Owner assumes no liability or responsibility for scrvice
charges contracted for by residents. All billing and collections from residents will be
accomplished by the Company.

5. Customer Service. The Company shall provide customer service in accordance with its
franchise agreement with the Franchise Authority. The Company will maintain a local or toll­
free telephone number which will be available to its subscribers 24 hours a day, seven days a
week. Company representatives will be available to respond to customer telephone inquiries
during normal busiJless hours. The Company will begin working on service interruptions
promptly and iJl no event later than the next business day after notification of the service
problem, excluding conditions beyond the control of the Company.

6. Interference. Neither the Owner nor anyone operating on its behalfwill tap or
otherwise iJlterfere with the System for any purposes. Notwithstanding anything else in this
Agreement to the contrary, the Company shall not interfere with the right of an individual
resident to install or use his own private reception device, provided, however, that should any
device or sny facility belonging to a resident (or Owner) not comply with the technical
specifications established by the FCC, including, but not limited to, signa1leakage, which
interferes with the Company's delivery of the Services, the Company reserves the right to
discontinue service to the Premises, or, at the Company's discretion, the individual unit, until
such non-conformance is cured by the Owner or resident as the case may bc.

7. Term. TIJis Agreement, when duly executed by both parties, shall constitute a binding
agreement between the Owner and the Company and their respective successors and assigns for a
tenn often (10) years. TIris Agreement shall automatically renew for successive periods of two
(2) years unless either party shall provide the other with a minimum sixty (60) days notice of its
intention not to renew at the end of the then current tenn.

8. Marketing Launch Eee. As further consideration for the Owner's ex.clusive Marketing
Support fOf the Company's Services delivered to the Premises during the term of the Agreement,
the Company agrees to pay Owner, within forty-five (45) days following the execution of the
Agreement a certain fee (the "Marketing Launch Fee") equal to the total number of dwelling
units all the Premises as specified in Paragraph I of the Agreement multiplied by seventy-five
dollars ($ 75). In the event that the Owner permits another multi-channel video service provider
to offer multi-channel video services to the Premises during the term of the Agreement. the
Owner will refund to the Company a portion of the Marketing Launch Fee based on the
following fonnula: number of years remaining in the term of the Agreement (rounded 1.0 the
nearest year) times seventy-five dollars ($ 75 ) times the number of dwelling units.

9. IlLS\lI"8nce. The Compl\IlY agrees to maiJltain public liability insurance and property
damage liability insurance as required by the Company's franchise agreement with the Franchise
Authority. Upon request, the Company will provide the Owner with a certificate evidellcing
such insurance.
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10. Indemnification. The Company shall indemnify, defend and hold the Owner harmless
from any and all claims, d3lIL1ge or expense arising out of the actions or omissions of the
Company, its agents and employees with respect to the installation, operation, maintenance or
removal of the System and the Services provided to residents at the Premises pursuant to this
Agreement. The Owner shall indemnify, defend and hold the Company hannless from any and
all claims, damage or expense arising out of the actions or omissions of the Owner, its agents and
employees. In no event shall either Owner or the Company be liable for any consequential,
indirect, incidental, special or punitive damages whatsoever.

I I. Termination.

a. Default. In the event either party defaUlts in the performance of any of the
material terms of this Agreement, the non-defaulting party shall give the
defaulting party written notice specifying the nature of such default and
identifying the specific provision in this Agreement which gives rise to the
default. The defaulting party shall have sixty (60) days to either (i) notify the
non-defaulting party that no defaUlt occurred, (ii) cure the default, or (iii) if
such default is incapable of cure within such sixtY (60) day period, commence
curing the default within such sixty (60) day period and diligently pursue such
cure to completion. In the event the default is not cured, or a cure is not
commenced, within such sixty (60) day period, the non-defaulting party may
terminate this Agreement upon thirty (30) days written notice without further
liability of either party.

b. Loss ofFranchise. This Agreement shall terminate automatically without any
further liability on the part of the Company in the event the Company's
franchise with the Franchise Authority or any renewal thereofceases to be in
effect.

12. Removal ofSystem. Upon termination of this Agreement for any reason, thc Company
shall have a period of six (6) months in which it shall be entitled but not required to remove the
System, including the cable home wiring and cable home run wiring. The Company shall
promptly repair any damage to the Premises occasioned by such removal.

13. Dispute Resolution. All disputes under this Agreement shall be submitted to. and
senled by arbitration in accordance with the rules of the American Arbitration Association. The
parties shall appoint a mutually agreeable arbitrator reasonably familiar with multi-channel video
program distribution systems and serVices. In the event the parties are unable to agree to a single
arbitrator, the dispute shall be submitted to a panel of three (3) arbitrators, one of which shall be
reasonably familiar with multi-cltannel video program distribution systems and services. Each
party shall appoint an arbitrator and the two arbitrators so appointed shall then select a third
arbitrator. The arbitrators shall apply applicable federal laws and regulations and the laws of the
jurisdiction in which the Premises are located, without regard to its choice oflaw principles. The
decision of the arbitrators shall be binding and conclusive on all parties involved, and judgment
upon their decision may be entered in a cowt of competent jurisdiction. The prevailing party in
any such arbitration shall be entitled to collect from the non-prevailing party, all costs of the
arbitration. including reasonable attorneys' fees.
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a. Force Majeure. The Company shall not be liable for failure to construct or to
continue to operate the System during the term hereof due to acts of God, the
failute of equipment or facilities not belonging to Company (including, but not
limited to, utility service), denial of access to facilities or rights-of-way
essential to serving the Premises, government order or regulation or any other
circumstances beyond the reasonable control of the Company.

b. Assignability; Binding Effect. This Agreement may be assigned by either
party. The assignee shall agree in writing to be bound by all the terms and
conditions hereof. In the event the Owner sells, assigns, transfers or otherwise
conveys the Premises to a third party, the Owner shall give the Company prior
written notice of such change of ownerslUp or control. Owner shall cause any
new owner or controlling party to expressly assume this Agreement and agree
to be bound by its terms. "This Agreement shall be binding upon the parties and
their respective successors and assigns.

c. Applicable Law. This Agreement shall be governed and construed in
accordance with applicable federal laws and regulations and by the laws of the
jurisdiction in which the Premises are located, without regard to its choice of
law principles.

d. Invalidity. Ifany provision of this Agreement is found to be invalid or
unenforceable, the validity and enforceability of the remaining provisions of
this Agreement will not be affected or impaired.

e. Recording. The Company may record this Agreement (or a memorandum
swnmarizing the material terms) in the public records of the county in which
the Premises are located.

£ Notices. Whenever notice is provided for herein, such notice shall be given in
writing and shall be hand delivered, sent by certified mail, return receipt
requested, or sent via ovemight courier to the address Set forth in the first
paragraph of this Agreement or to such other address as may subsequently in
writing be requested.

g. Entire Agreement; Amendments. This Agreement constitutes the entire
agreement between the parties and supersedes all prior agreements, promises
and understandings, whether oral or wrinen. This Agreement shall not be
modified, amended, supplemented or revised, except by a written document
signed by both parties.

h. Authority. Each party represents to the other that the person signing on its
behalfhas the legal right and authority to execute, enter into and bind such
party to the commitments and obligations set forth herein.
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their duly
authorized representatives as of the date first written above.

WllNESSIATIEST:

A1TEST:

OWNER: _

By: _

Name:
Title:

COMCAST CABLEVISION
OF POTOMAC, LLC

By:
Nam-e:---'-Su-s-an--:L:-.-=R-e-inh~o7Id""------

Title: Vice President and General Manager
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Comcast CablevisioJl of Maryland, hlr..
Coble In.tallalion and Service Agrcemen~,. ._" ..._--_..

THIS SERVICE AGREEMEiNi (the "AI\reement") is made and enkred into lhis
day of June, 20()2. hy and between ComC8..t C.blcvlsJon of Maryl,I,f)Il, 11Ic.• a Colorado

COJPOralion (the "Company"), whose address is 96(1) Alll1:lpohs .Rond, I.anham. :vlD
7.0706 and Municipal Capital Appreciation Partners I. l,Le (the "Ownl'r") who owns or has
control over ,,,,,tain real estate ami improvements h",wn ,\.~ Cherry Brand. Apartmentq
thereon locllled at l!800 Cherry Lalle, I.aurel. Marylancl, 20708 (the "l'rcrnis".';"), consisting
of 172 residenlial dwelling units (the "I ]lIilS").

'rbe CompllllY has beflu grantcd by Ihe Prince Georges Cunnty, Maryland and the CIty of
Laure!, Maryllll1d, franchises toconstnJr.t and operate a cnbk cnmmllnications system
throughout the County. The Own~'1 desires to provide cable conlllllmic:ations services to
thl!: Ptcmiscs, including, but nnt limited to, C.:lblc teJevision SPoMCC (Ule "Services") ,lUd the
<;'.omp8l1Y is willing to mallltain and operate R cnble communicalions systmn for such
purpose.. on Ihe Premises in accordance wilh the temls and conditions helow.

NOW, THEREFORE, tor good and valuabk l:lmsideralion. the panics. intendmg to be
legally bound, agre" as follows:

1. The Owner crants the Compnny the right to install all faci hlies necessary 10

transmit cable television and other broadband communication.> tn tlll: I'rcnll'A~. All work
shall be done by th" Company in II proper and workmanlike Illa"ncr in ac.conllUlcc wilh
mdustry standards, local codes and Company's specifications. The Company shall pay all
cost. and expenses incurred by it ill inslallatioll lUld l"aintena"e" 01' the ~ystern. The
Company agrees to repair promptly on demand and/or replace any clamage to the Premises
resultioe tmm the installatinn, operation or relIlIlv'll nf Ihe System. The Company shan
submit to Owner plans and .1Jccificalions for review ancl approval at Jeast fifteen (15) days
prior k. the lrl'L-dulcd wlmnenr.erne"t of any propnsed c.onstruetinn; IlO c.ollstruction shall
begin until the Company has received prior written approval (10m Owner, whieh f.hall not be
umcasonahly withheld 'lOci which shall he ~"bjer.t to lhe limits set fnrth in the Oranl of
Eas<:ment nuacllt,d heretu as ExhibIt II

2. 'Il,e nwnership of all parts of the Syr,tom, in.t'lllr.cI upon the Premises by the
Company, inclUding hut not limited tn all cables, wires, equipment and appurtenant devices
shall bc anti will rcmain the personal proppJ1y of the COITlp,my in accordance With the
applicable provi,;i..,n$ u( T.lIe 47 of the Cooe of Fed~ral Regut..tions aucl ,hall nnl b..
considered a fj"tllrl' of the Premise.~ except ll.. providcllm this Paraeraph 2 unci in Paragraph
9 below. Upon lenninatiun "flllis Agreement the Company ~hall decl to abandon to Ownel
the ownership of all Home Run Wiring owned or installed by the Cumpany upon Hte
Premisl'S in accorclancIO with Section 76.8114 nf the RegUlations FX<:<'l't as I'"wiclecl in this
PMagraph 2 and! or Paragraph 9 below, or c1sewhl:lt: provide,! intlus Agreement. al no lime
during or after the lenn hereof will Owner nr any third paJ1y !lave the I iehl 10 lise Ihe
System or any portion thereof for any purpose.

IN1T~ INIT
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3. Th" ClIlupany shall indeJllnify and defend the OWJl\~r and hold the Owner.
harmless from and against any and all clamls, demands, costs, expenses, damages, lJabl1lt1es amI
loses, including rea.~onableattorneys fees arising out of. flOm. or in connec(lOn WIth the (a) the
entry upon thll Pr<:",ises or any I Jnit at the PnlYllises by the Company and lor its L"IllpJoyces aud
iml"pendent cnntractors and ag'lY,ts, (b) actions or omissiolls of the Company ;mll1m ,ts agc~lts,

111llepcndent contIiletOl'$ and employees with ,,"pect to the illstallation, operatu>I1, maintenam'"
Or removal ofequipment installed pursuant to Ihis Agreemcnt IlIcluding environmental haz.ards
associatrA'! with the equipment (c) any failllre til deliver or awee to deliver, or Ihe c,mccllahon of
allY agreP.mcnt to deliver any cabll~ telcviHion service. to allY lem'ot nr ,uhtenant ilt ti,e P":lI1ises,
and (d) auy bitlinr. and collection ar.tionR, eff0l1s and proc,'dllres ot the Company, ils employees,
with respect to any tenant or slIht"rl9n[ at the Premisr.s and (e) any r.Jaim hy a resident Or other
lhird party with stallding to asocrt a claim challenging the exclusivity provision oflhis
agre~cnt,excluding any claim: I) arising out ofthe use or desire to u." any mnlti-channcl
video service transmiltcd or delivertld to Ihe property via microwave, satellite or exi.tin/(
·telephone or c1eetricallines; ') the use or desire to IISC ,IllY multi-channel video service delivered
withoutlIIaking use of owner'. private property; 3) the me Or de.ire to u.e any multi- eh.,u,c1
video service which can he delivered withont the necessity of nwner's approval; 4) the lise Dr
desiTr: to usc Ihe fadlities ofa third party wlthilJ the boundaries of a residentmlleasehold; or .~)

Ihe usc, desi", to u~e, or dlllivery of a allY multi-channel video ~ervice pll"'lant to any future law,
regulation ur Oldinance applicable to the property. Notwithst,lndinl) thn f",eEmn/'" Owner shall
notify Corneast promptly of any such a claim and Comcast shall have the neht til waive the
exclusIv,ty provisions hereof. If p,.ranted, such waiv<:r shall (';(mshtntc owner's sole right lind
remedy under tbis provision. The OWm,r agrees that. it will not interfere with the Company's
performance under this Agreement and that it WIll indemnify and defend Company and hold
Company harmless from any and all claims, dmnagc OJ eXI',,"se ,uismc Ollt Mthe acllOlI~or
omissions ofOwner or allY nIh,,, party IIl1dl~I Owner's control. The foregoing pwvisiun excll1rles
resi,lnnt., and is Iim itcrl to a~cnts and employees ofOwllcr

II. The Owner has tbe authon!y to grant and does hereby grarlt 10 the CorJIl,any
during the tenn here of, to lbe e..tent permitted hy law, Ihe exeh..ive right and license to
operate e.hle lelevision anrI bu,adba.lld cOrlulIwllcatioJ1 and distribution facilities on the Premises
(wbether by cable, satellite, microwave or otherwi~c) inclUding the right to CIJ\lsrruct, install,
lI1"in'ain, repair, replace and remove all neccssary l't)uipment and appurtenant devrc....~ Slrbjeel to
the obtaining of consent hy its Mortgagee. The Owner has the authonty to grant an easement as
Sill nut in Hxhihll B, III favor of the Company to place its lines across the Premises hindin~ arlY
subsequent Owner. The rights hereby granted to the Conlpany "hall nol preclude the Owner
from entering into any agreement granting any telephono system 0llcrator the exclusive right to
install a telephone system at the PremiReR or to otherwise provide telephone services at tJle
Prcmi.e., including bnt not IimilC'.rt to t.he provision nf c.nmplller modem and related or simila,
SCI vices over telcphone lines. The Company shall obtlrin Owner's priOf approval of the lociltlon
of each snch installation, which approval shan not be urtI"l:asonably withhdd or de1ay<:r1, hut may
be reasonably conditioned by Owner with respect In any physical or visual impact of the
installation and its "omparibility with the builrlinp,.

:'i. The Owner. "fter receiving notificatioll. will "lIow Company employees t,) cnler
all t.:ouunnn Hn:n~ of tht: Pn:uu::;cs for the purpose of auditing. nIaintaining. rt~pil.itill'!.t or
removin/: equipment and apparatus comlcct"d with the p1ovisioll of .<la vices hereunrler :lrtd will

. tNII' fZ!J?:. .. . INIT
2
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tak.. all stepS neCI'Ssmy to assure the Company acce~~ to all)' P311~ of the l'r"nii~e~ over wllldl it
doe" not bave r.ontro] for the same pllrl'0~es.

6. If either party hring~ leea\ action for the enforcement of this AgremnerJt thell the
prevailing party shall be entitled 10 lcwver from the losiuC party its re"~onabl,,attorney's f""s

7. Company ap,rees to calry at its own expense, per5011al II1Jury 'nd property Iiahility
inslIJlIIlCe llKaill51 claims for bodily injury, dealh, or property damap,e, occumng in or about Ule
Premises (arisillg from any omission, limIt, nel\ligellce OT other misconduct of lhe. Company),
during the term of this Agn,,:ment coverinll the Company tmd Owner a~ insw·ed with a coIllpany
licensed to do bu.iness in the State of Maryland, having a Besl's Insurance G"jde rdting of A-IV
'," \Jetter, with terms and conditions reasonably s"hslildory to Owner fm' limits nOlless thlUi Two
Million ($2.000,000.00) Dollars combined single limit and providing that Compll1lY '"1<l Owner
shall be given a minimum of 30 days wrillen notice by the insuranc\: Company prioT to
cancellation, termination 0' change in such ills\1J;\I)cc_ Company shall pr<:Jvj<!c Owner, prior to
CC)111mencing 'l1ly construction work UP"JI lhe Premises, and from tin'C to limc Ihereafter upon
Owner's wrinen reque.~t, with copies uf certificates evidcncing th.1 snch insurance is in filII (orcc
and effect and slatin~ the terms thflrflof and reOcclillg OWJJer as an additional iIlS\l!ed_ Thc
Company's obligation to indemnify, defend and hold Owner harmless shan lIot he ilffCl:tcd by
the invalidity or inapplicability nfany insuranee required Ilnd~, this Paragraph 7

8. Neither the Ownel 1101 anyollc operating on his/her bflhalf will tap or olhelw",e
interfere with tbe cabI" di.trihnlion lines It)r any purposes. NotwilhslandinK lhe provisions. of
pllI"agrapb fnnr (4), the Company shall nul interfere wilh the ri!lht of an individnal resident to
install OT IL~C Iheir private reception device locatcd in resident's un;t Jin lh" receptiun of locally
broadcast or ""te\lite trnnsmittli'.clte1<:vision signals, p",vlded how"ver that s(muld any devic.c or
any [aciJiry belonging to Owner or a resident not r.omply with technical sprodfications
established by the FCC, including bUI not limited to signal leakage, the COlIlpalI)' re,~et'Vcs the
right to discontinue service to the Premises or residence until such lion-con founaoce is cured by
the Owner or resident as the case may be. 111e previous sentl:llce notw,thstanding, Owner shnll
not install a lJew or improve an existing ma.~ter antellna sy.'!"rn 011 thll Premises.

9. Removal of the Company's equipIllt:rlt ancr lerruiuatiull of Ihis Agreement
shall he govCll1lfld by IhiA Paragraph ~t (I) UpOil termination of Ihis Agrecment
by the Company, fOT cause or by OWlI"', WIthout cause, and my md all ""s"m"nts and
licenses granted plUs""nt to this Ap,rccm<:nl and • TerrnillarioIl "f Easement "ttnched
bereto as Exhibit B, the Company shall have a period of sixty (60) days following such
Ieonination in whid' il shall bc cnlitlcd (sLlbjeet to Paragraph '- with resrect 10 Horne Run
Wiring) to remove jL~ equipment, ekclrunies, lUld winng (other r.han Home RUH Wlnng)
provided further Utllt tht: Company shall promptly record in the l'~illce Georgcs Cm",ty
Rr.c-.ordL"fll Officc a mernorandwn of Termination lUld shull promptly (cpair ilny damage
10 the 'Premises caused by such removal. In the event any of the Company'" e'luilJlIlcnt
h"" 1I0t heen removed within said sixty (/i0) days, all slIch remaining '''l"ipm,,,,1. shall be
deemed abandoned by the Comp.ny "nd Ownc, shall have Ihc fight to k.eep allY or all of
such abandoned equipmenl and to have and exercise .11 ownership fights with respect
thereto, inchuting hut lint IimitL"t1 to the IIghl to assign, transfer and convey ""eh
equipment to "'Iy 011,,:1 pelSOIl or entity by bill of sak f,,:e 'md clcn! of all hem (and
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COIJ1pany shall b" ro,polIs;ble for the <lit-charge and ,,:lIlov:ll of all li,,,,. lImn:on mising
durinr" out oj; from or in COIU,cction with the Company's plim ownership tho",,,I).

(2) Upon tennination of this Agreement by the Company, without cause, or
by Owner, the Company shan then record, in lhe Prince Georges C"llnty Ret-ortlers
Office, a Memorandum (If Ihe tennination of Illis Agret:mcnl anti any and all cns,~mcnts

and licClISCS granted pursuant to tbis Agreement and a Tennina1.ion or Eascment attached
hereto as Exhibit B, and U,e Company shall have a period of lhilty (30) days rollowllJg
such tcnnination in which it shall be entiller! (subject to Paraeraph '2 with r""peet to
Home Run Wi. ;lIg) to remove its c'luipment, clecttonies, .nd wiring (Olher than Home
Run Wiring) provided further that Ihe Company plomptly repair. any dnnlaee to the
Pn:rnises caused by such removal In the event allY of the Company" cqUlpmelJI has not
been removed within said thirty (30) days, all such {emaininp, equip"..'nt shall be deemed
abandoned by the Company autl Owner shall have lhc right 10 (3) remove allY 6r all of
SlIch equipment at Owner's expensc, (b) to keep any or all of such abandoned equipIllL"Cl1
and to have "nd exercise all ownership nghls with respect thereto, including but not
limited to the right 10 a$$ill", transfer and convey such eqllipment to any otl"" I'"rson Or
entity by bill of sale free and clear of all liens (and Company shall be ,,~<pon.ihle for the
llischarge and removal nf all liens thercon 3Iismg during, out of, liom or III cOllllection
with tbe Company's (lriorownership thereo/) (1) Company sltall comply with the
applicable laws, including but nol limlled to, all FCC guidc1m<:" and regUlations
regarding removal and repail of equipmenl, electronics, "lid wiring, inclnding hul nol
limiled to Section 76.804 of thi'l Reeulations (provided however, lhat as provid~d 10

I'aragraph 2 above, Ihe CO'"l'any shall decl, lind".. ~attl Section 76.804 to .h'llldon the
Home Run Wiring). (4) IfOwncr sells tbe I'remises to a tbird party and Ibe Dew

Owner does not eleet to aSSUDle this Agreement.• the Owner may elect to pay
Company 1I "Buy Out. Fee" (as defined bdow) wbich allows tbe Owuer 10 termjqate
this Agreement and lIcquire from Company all inside wiring ..I the PI"0I,<,rl)'. Tbe
amouDt of the Buy Out F·cl: for tbe Inside wiring lind tcnllinatiuD sball be ~~!2..Q per
residential anit multiplied by eac.lt month r.mainin/: on the original term tlf tbis
Agreement. As an example, if tbe Owner sold ill year 4 of the Agreement, the Buy
Out Fee would be calculated .s (be nu,nbel' of units multiplied by $2.90 eacb
multiplied by tbe remlllininll48 months on tbe Ilrigiual tun. (1n x $2.90 ~ $498.110 x
48 ~ 523,942.40). IIpon (:om,,30y'5 receipt of the nuy Out Fee, the Agreement shall
be deemed terminatcd and title to tbe inside wiring shall tranNfer to Owner frcc IIDd
dea.. 01 alllicn5 and cncumbrane"'..

10. The Company shall nol b", liable to Owner, for damages for failure to COJlSI/1lc.I or
to continue to operale the Sysho"m, and Ihe sol" remedy of Owner, I'r Ihose (;laiming throng,h or
lillder Owner, for any such failure, shall be to tenninate this Agreement if such failucc is not
rctJlcdtr.d. or diligently attempted to be remedied. by the Company wilhin Ihirty (:10) days
following receipt of written notice thereof from Owner. Company shall indemnify Owner for
my third party clilims rC511ltin8 from damar,c:s fill (atlw·c to construct or (~nntint1(': tn operate the
Syslem.

I I. The tenos, conditions and "lrale'" lor cahle service I'rovitk.llo thn PmllllS,," .hall
. be containe<l in """hac," between the Company ,md n:"i,k"Is. The OWllcr ,,"sume:; no liability

INIT ;94Gr INIT
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or responsibility for servicc charges contracted by the residents. All ~iIli"C ~d eolkctio~s from
resjdenl~ will be accumplished by the Company. '11m Company WIll provldc arId mamUltn a
levcl o{service C011sistent w,th the tenns of it. li'anclnse grnnted by the County.

12. In exehanlle Cor the Owm,,'s exdusive milIkc,ting support, Owner shall re~.ejvc

. from Ihe Company II markotinK suppOl1 fee in accordance with Exhibit A attached to ami made
part oC tbis A8J1!'",ment.

13. This AW'cement including ExlIjlIi18 A arid B allaehed h~Tcto constitutes the sole
and entire agreemenl b~1ween the parties and shall not be modW,),t, amended, supplcmentcd or
revised except in writing duly executed by both parties hr.Mo.

14. This Agreement. whCll ,iuly exel:ul.ed by bolh partie,~, shall l:orJ,5Iihlle a binding
agreement betWeen the Owner and the Company and their rr.spective successors and assigns for"
teoo of Ilight (8) years. Notwilhstsandinr, the forg<'ling, this Agreement shall terminate without
liability in the evellt ofthe earlic:r lerminatiun oCCompany's (or its M",gnec's) right. to operate a
cable television syslem within the County. UPOll any such expiration of the t,~rm of lh,s
Agree:mcnt, then unless either party has given Illc other writtell mlticc J)ot less than sixty (60)
days prior to such expIration to the cuntrary, the term shall h" automalically extended lIllti! the
"mil.T of (3) the date thai is aile year (1) following such initial t..,mi""t;on dale ur (b) the date
thai is sixty days fullowing any written nolice from OWIIL~ to the Company or the Company 10

Owncr, orthe tetn'lination ofthis Agreemenl.

15. The COIDI.any shall 1101 be liable COl fa,huc to construct or c.mli,,"o to operate: the
Syst"lJ\ dllring Ihe term hereof due to Acts of (iod, the failure of c'1\11pment or facilitit:s 1I0t
belonlling to Company, denial of access to facilities or rightS-Of-way essenli,d to serving the
Premis.,,;, govenunent order or regulations or allY other cireumst"Xlc<:s beyond its reasoll"ble
control of [be c.ompany and likewise, Owner sball nol be liabh: to CnmpllJly for any fallmc
beyond its controL

16. This AgroCl1lcnt shall be hindiIlg "pUll and inure to the benefil <lC the Val ties and
their respective heirs. SUI:cessors, and assigns. This ABrct:lTlcnt may be freely assignell by either
party, and IJI'0n such assigmnent. the assignee shall he bmUld by all tho ICullS and provis;'lns of
this Agre~TrJcnt. AIry assignmont by Owner shan relieve tbe assir,ning Owner of all liabIlity
ht,reundcr lQising fillln and after sueb assignment. A;,y assignment by the Cumpany .hall not
relieve the Company the a.si~nil1g Company of any liability h~TewldeI whether arising prj,,, to
or from ami after such assignment, unl..... the transferee (3) assumcs, in writinr; all of the
Cumpany's nbliea!lOus herelmder and a copy of such wlil1en Assnmption is delivered to Ow",,,,
(b) is a cabl.. "I'llIator aulllorir.ed and lianchiscd to uperate a cahl" television system in Pri"""
Genrees County, MllfYland, offering substantially the same (or greater) s"rvic"s as the lransferor
immediately prior to such transfer, and (0) has sufficient equipment. slalf and the economic
mc;ms to operate .,II:h cable televj~ion service upon snch !Ian,fer. Owner will notify Company
b<:fore any aIilIignmcnt becomes eft'cctive. and will ensmt: that any party to WhOlll all ow",,, SIHp
interest i .. the Premi!l(t~ is transferred expressly assumes the oblit_1tions of this Agrecment.
subject to sectiun 9, plIll'lIr.rapll (4) of Ihi. Agreement. The (;omlJaIlY will nutify O"""er before
any a."iSiWllilent become. etleetivc if sllch di.c1oslIrc can he illade without viol"ti~\n of ,IllY
applicable state federal seomities law., '''gulations. rules and ordinances, aun will mlSure that

INIT_ filJe- .!NIT



F'Rl:JM :GELLER
....~" ~f " LV ...... •, •• '", I .......... _ ...... - - - .

FRX NO. :9739710044 Feb. 16 2007 11:32RM P7/8

Ilny party tu whom Ihe t":ompany's inl~"'C~ts in thIs Ar.rccmclll is transfelTc~ "xplc~r.ly ',:ssuno<"
the ubliglltions of the Company under Ihis AIl,""cmen\. -111<:> p...",ccdmg nohhcallon reqummuJ'1\t
shall nol apply 10 tran~f(';f of own",~hjp IlIli,resl, by a natural person. eH!l(':f dllnng Ius or her
lIfetime or III death, to his or h,,, spou~c. pllfcnts, lineal descendllnts or Ule gpOU~CS .Of, lineal
dl.':icendanls, oUlright or in hllsl nor ~hilll it "PI,ly to any transf"... of any mlt,r,,"t M a hm.tcd m

Roneral pllrtrll.1 ofOwner.

17. Owner warrants the person c"eelltillillhis Aweemcnt on hchalf of Ow",,, is fillly
authorized to grant 10 Company Ihe terms and comlilion~ provided hCleiJl, or the duly autholw,,1
agent of Own!..,. whQ has tbe lawfiJI right and capaeily 10 enler into this Agreement.

18. Neither party will disclose any informalioll contained in this ABrer.ment, or
infonnation made available by Qne party tn the Olher liS part of cOlnplianee witll this Agreement,
eltecpt to persoJls who have a need to know pursnant 10 this Awet:lllellt. Both "arties will llse
the same stanilarel uf care 10 prolect sur-II IIllormation received, as they woulel proleGtlheit own
confidential and proprietary infmmat .on.

19. Any notice required nr to be nwde or given shall b.., in writing aoel shall be
delivered by band ur ~enl by \.fniled Slal"s Registered or Certified Mail, postage prl.-paid
acldressed as follows; •

CQ"'pany~ Comeast Cablevision ofMarylanrl, lne_
9609 Annapolis Road, Lanham. M1l20706
Anll. Oeneral Manager

Owner~ MtmiClpal Capital Appreciation P,lltlw,s I. LLC
88000lcmy l.ane
Laurel. MI) 20708

20. This AflT""'lIlcnt and all easements and righb - of -way granted pursuant [0

this Agr<:emCllJ are heW-by sllhonlinalcd 10 the lion orall eleeds of trust cneutnberino the
"Premises held by any lnSlitutiunallender andlhe Company agrees tQ execule,

acknowledge and deliver for reeorrlior., from time to timc at the ,,,quest of any
beneficiary ofs\leh deed of trust ("Hold"r"), a formal suoord;nal;ons ab'TI."Ctnenl ill the
foon reasonably Nquired by Holder provided thaI such subordination agreement also
contains attornment and nun-disturbance provisiuns to the general effeel that upon ilny
foroelosure of!laid deed of trust, tile COillpany's riehls \Il1der Ihis Agreement will not be
lerminated or disturbed RQIQnl\ as the Company eontinllC~10 timely pafonn "n <If its
obligahons under this Agret.'IT)enl, including but nollnni!"d to the payment of all SlUll5

due horennder, incIudinll bUlnollimited to Ihe marketing support fcc ,Ic~clihcd in
Paragraph 12 above. to the fee oWlll~r of Ihe Premises and provided furthCI that such fee
owner agr""" In a"sumc Ihe Owner's obli!lations lIIull:r this Al,,'Tecment arising from atler
such owner's acquisition of tille, .ubject to seetion 9, paragraph (4) ortblo Agr~~lIIrllt.

21. Any monetary obligalion under this Agreement not paid within t<:n ( I0)
days followinp,lhe date upon which notil'!: has be!:n p,ivcn thaI such
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ubhf,ll.tion was nol p:\id when due ~h:\lI bear inlcll:st t'r(\tn ~11c:h tenth (10'')
day fotlowing slIch notice w,lil il i~ futly paid at Ihe rale (,f eight percent
(8%) ""r annum.

22. The Company may record Exbibit n., (;raot of Ea.ement, attached to
and made paTt of Ihis Agreement, in the public records of the county ill
wbieh the Premisr_. llrt.loc:ated. N..Jlhcr party shall record Ihi.
Agrrement or E",hibit A.

7
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CROUDACK~J)J.E.l].u.!:H
ATTORNEYS AT LAW

SPark Plaza, Suite IISO, Irvine, California 92614·8591
T~lcpbone (949) 794-9900 fac'imile (949) 794-99U9

E-Mail marl<.niriklnan@c2d21aw.com

February 28, 2007

Bv Fat~imill' and Felleral E"pr~s

Mr. Dan Paddcrud
Business Development Manager
VerizOIl Inc.
1521 Meadows Ave.
Lantana, TX 76226

Re: TelephJne Service for Residential Developments in Murrieta, California

Dear Mr. Padderud,

As you are aware, we represent the owners of the three multi-family residential properties
located in Murrieta, Cl1ifornia, commonly known as Vista Point, Village Walk and Silverado (the
'·Properties"). With re~pect to each ofthe Properties, Verizun has requested a license agreement and
a grant ofeasement to ;lllow Verizon to install underground fiber optic cable and other equipment in
connection with it. pr<)vision of telephone services 10 the residents of the Propenies.

With respect f( the Village Walk propeny, Cameo Homes purported to execute an easement
agreement and a lieI'm e agreement in or abOut August 2006, but Verizon returned these documents
(unsigned) to Carneo. As the agreement:; were never executed and delivered by Verizon, were nOI
executed or delivered by Munieta Villagewalk LP (the owner of the property), and Ihe panies
continued (and are C((Otinuing) to negotiate toward an acceptable service agr~ment as to lhis
propeny and the other Propenies (so that Verizon would have access rightS from the owner, without
reference 10 the Pwpolled easement or license ugreements), such agreements are ofno force or effect.
Murrieta Villagewalk I.P hereby expressly disavows any liability under the agn:,;ments, and to the
extent Cameo had any authority to sign such agreements on its ownbehalf(which it did not), revokes
any offer to enter into 'iuch agreements. With respect to the other two Properties, Veri7.0n advises
that it has laid or is:n the process of laying fiber optic cable On and in our clients' property
(notwithstanding that it had no agreement permitring it to do so). Accordingly, we need to finalize
the Service Agrecmenls that have bo;en under negotiation for some time.

In that regard, ::JIlT clients have advised Verizon that the property owners have entered into
exclusive cable agreenienls with Time Warner Cable with respect to all three Properties, As a result,
as our clients have repeatedly advised you, our clients cannot alld will not permit Verizon 10 offer
cable services to tenar'IS residing at any oflhe three Properties. Nevertheless. we understand thar
Verizon has taken the position that it will nOI provide tekphone service to any ofthe three Properties
unless it also permine<l to provide cable service to residents of the Properties. In fact, Verizon has
contended that it is reqilired to proVide cable ser\ices to the Properties ifrequested to do so, as part
ofits bundle ofserviccs offered, notwithstanding the exclusive agreements with Tim,; WarnerCable,

M:IlJsersIDMPlwplGi""IMu" i<t. 492"'.hl.1VOTizonIV<,;zonlcttetO IQ.<loe
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CROUDACE " DIETRICH
AllOllNEYS AT lAW February 28, 2007

Page 2

V.mzon's position is bOlh unreasonable and legally untenable. First, as VeriZUI\ certainly
knows, it is an incumtoent local ex:change carrier and as such it simply has no legal right to refuse
sen-ice to residential p'lone service to customers within its service area. Specifically, Public Utilities
Commission General Order 96-A, Section XV, provides, "No public utility of a class specified
herein shall, unless autl\Orityhas been obtained from the Commission, either witbdraw entirely from
public service or With;IraW from public service in any portion of the territolY serveQ." We have
confirmed with a repniSentative oftha California Public Utilities Commission that Verizon cannot
refuse to offer telepholle service in the area or condition such offer on the consumer's willingness to
purchase additional services.

Second, althollgh Verizon may wish for marketing reasons to offer bundles of telephone,
video andlor broadbaml services, it has no legal obligation to offer, much less to require, bundling as
aprecondition to offer ng telephone service. Unlike its telephone service, where it is the provider of
lastnsort, it ha. nO 1e8,,1 obligation to offer video cable .ervices unless it agrees 10 UU su by cuntract.

In lact, the opposite is nile. Section 3.1-1 ot'Verizon's cable franchise agreement with the City of
Murrieta specifically el'empH Venzon from the requirement that it offer cable services to residential
customers, "inareas wlrere developmems or buildings are subject to claimedexclusive arrangements
with other providers".

lbird, Verizoll's attempts to strong-arm its way into providing cable services for the
Properties constitute u~air business practices and a wrongful interference with our cliems' and Time
Warner's contractual rdations. Such interference simply cannot be tolerated.

Finally, Veri20p has no legal rightto connectto our clients' coaxial cable forthe purpose of
providing video servil>e. Until and unless Verizon and our clients reach binding agreements with
respect to the Properti,;s, Venzon is not permitted to connect to the Properties for any service other
than basic telephone g,••rviee, and that will need to be provided pursuant to an agreed-upon Service
Agreement (which we understand is nearly final, with the major remaining issue bdng Verizon's
insistence on providin~ cable).

We trust that Veri20n will refrain from further inappropriate conduct by attempting to require
that our client allow Verizon to provide video services when prohibited by anOTher contract, and
instead will focus on c,)mpleting the negotiations to reach acceptable access and service agreements
forphane and internet service with our clients. To that end,l have attached a fmal form ofService
Agreement that our elL-tIts are ready, willing and able to execute immediately upon Verizon's wrinen
approval ofthe same. We hope that thi. will allow both sides to move forward toward aproductive
relarionship in the fuulre. Please call me ifyou have any questions or comments.

Enclosures

M;\lJ&I:r$\pMO\wp\Gian\MuJJi......a492\c3.bJc\Vt!l"izon\veri~onleuerold.dt.k
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CROUD"CE & DIETRICH
ATTOI<N!iYS AT I.AW

cc: Sarah E. Tippe(, Esq., via Facsimile
Mr. Vic MahoI~Y, via Facsimile
Ms. GinnyL~okr, viII Facsimile
Debra M. Dier-ich, Esq. (internal)

M:IUsersIDMPlwpIOilllllM"'rj"", 492""'~lelVori200\veri>.olllell<rOId.do<
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